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ART. I.— UNPAID JUSTICES OF THE PEACE. 

1. Observations upon the Institution of unpaid Justices of 

the Peace. London. 1829. 

2. A Return of the Number of Persons committed to Prison 

on Summary Convictions in England and Wales, in the 
year ending Michaelmas 1835, by one or more Justices of 
the Peace acting out of Quarter Sessions. Ordered by 
the House of Commons to be printed August, 1836. 

The institution of Justices of the Peace has been frequently a 
subject of discussion, in parhament, in reviews, and in pam- 
phlets. Besides the numerous legislative enactments relating 
to the duties of the office, the beneficial operation of the in- 
stitution itself, as an unpaid body of magistrates, has been 
brought into question, but always, we think', regarded in a 
point of view much too narrow. That some amendments are 
wanted in the constitution and jurisdiction of that body we 
are persuaded, but are equally persuaded that none are re- 
quired which strike at its principle — the administration of the 
law by unpaid magistrates. 

A more extensive power of appeal from their decisions, and 
security for the appointment of honourable and independent 
men, and the rejection of all others, must be the bases of 
whatever improvement can be made ; and, upon those bases, 
very slight alterations may be productive of great improve- 
ment. To change the principle of the original institution as a 
body receiving no stipend, would produce effects probably be- 
side the intentions of any friend to such a measure, and cer- 
tainly beyond his capacity to foresee. 

VOL. XVII. B 



2 Unpaid Justices of the Peace. 

In all governments, and perhaps in exact proportion to their 
civilization, every institution of importance operates not only 
directly upon the immediate subjects of its intended action, 
but extends far through the texture of society with an indirect 
and collateral influence, beyond the power of observation to 
follow to its extreme limits; nor can any just judgment be 
formed as to the wisdom of disturbing a long-established in- 
stitution, by limiting our examination to its direct effects, by- 
discarding all estimation of its remote and collateral tenden- 
cies, of its relative position to other existing establishments. 

Objections very powerful in theory to a new system about 
to be introduced, which has not yet interwoven itself with 
manners, habits, ranks, and the complicated relations of social 
life, lose their weight with respect to the same system when it 
has been long in operation, and become mixed with and modi- 
fied in its practice by other establishments, which receive and 
convey an influence of reciprocal operation. The trial by jury 
in civil causes is an illustration of this truth; for however 
questionable it may be, and questionable no doubt it is, whe- 
ther a jury is not a defective tribunal for the decision of civil 
causes, considered in itself, yet no one can doubt that the 
position it holds in relation to the judge and the advocate, 
improves them both as instruments for the administration of 
justice, mitigating the discretion of the one, and enlarging the 
freedom of the other, so as to create by the union of the 
three a noble judicature, worthy of a free and civilized people. 

Thus, though in theoiy it may appear that the functions 
exercised by the justices of peace require a more peculiar ap-^ 
plication to the knowledge of law, than far the greater number 
can be supposed to give ; yet, after a due regard to the general 
result of their proceedings — to the antiquity of the institution, 
and therefore its close connection with other branches of our 
jurisprudence, as well as with the usages of the people — ^to the 
number of persons required to render the system efficient — 
to the gratuitous nature of their services, infinitely more 
valuable from its moral influence upon themselves and others, 
than from the saving it causes in the national expenditure — 
to the necessity, if these services are transferred to other 
hands, of establishing a body of paid officers dependent upon 
the crown for their performance — it will be found that any 
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Yvoksit dSstncbaiiee of the foundation of the system would be 
attended with the greatest practical inconvenience. 

To warrant organic changes in an ancient institution, it is 
not enough to show the existence of theoretic anomalies, nor 
even of some practical evils ; but probable assurance should 
be given that the proposed change will not only remove those 
evils, but will come unaccompanied with a more pernicious 
train. With politicians who would change the forms in which 
practical benefits are administered, because they want those 
rounded proportions so deUghtful to the fancy of a thorough 
doctrinaii^, it is in vain to argue ; but those who aim only at 
useful results, and yet measure their objects by a standard 
of imaginary perfection, should remember, that, life being a 
choice of evils, to attempt the creation of a system freed from 
that abiding and essential ingredient, imperfection, is to en- 
counter the certainty of failure. 

A very short sketch of the origin, nature, and extent of the 
judicial powers of this institution, will show how important a 
part it forms of our civil establishments, and therefore how 
little fitted to admit of violent alteration. 

The constitution of justices of the peace is founded upon 
that of conservators of the peace, which^ existed by common 
law.^ The conservators of the peace consisted as well of 
persons who were such in virtue of particular offices, as of 
others claiming the power by prescription, or obliged to exer- 
cise it by tenure of lands, or such as were elected in the 
county court before the sheriff *' de probioribus et potentiori- 
bus comitatus sui in custodes pacis," But the power of these 
officers, compared with that of the more modem justices of 
peace first created in the reign of Edward the Third, was ex- 
tremely limited ; it extended to the committing to prison all 
those who broke the peace, or binding them by recognizance 
to keep it J their jurisdiction as to felonies, and the judicial 
powers they now possess, were given them by various statutes 
in the reign of that king, when they acquired their present ap- 
pellation of justices. 

The occasion upon which the people lost the right of elect- 
ing conservators of the peace was upon the deposition of 

»1 Black. 849. 
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4 Unpaid Justices of the Peace. 

Edward the Second by his queen, and the substitution of his 
son, mentioned as follows by Blackstone : — '* To prevent 
" therefore any risings or other disturbance of the peace, the 
" new king sent writs to all the sheriffs in England, the form 
" of which is preserved by Thomas Walsingham, giving a 
'* plausible account of his manner of obtaining the crown ; to 
" wit, that it was done ipsius patris bene placito ; and withal 
" commanding each sheriff that the peace be kept throughout 
" his bailiwick, on pain and peril of disinheritance and loss of 
" life and limb. And in a few weeks after the date of these 
" writs, it was ordained in parhament, that for the better main- 
" taining and keeping the peace in every county, good men 
" and lawful, which were no maintainers of evil, or barretors 
'* in the country, should be assigned to keep the peace. And 
" in this manner and on this occasion was the election of the 
" conservators of the peace taken from the people, and given 
" to the king ; this assignment being construed to be by the 
" king's commission. But still they were only called con- 
" servators, wardens, or keepers of the peace, till the stat. 
" 34 Edward III. c. 1, gave them the power of trying felonies^ 
" and then they acquired the more honourable appellation of 
"justices."' 

How far it might be desirable at that period of our history, 
that a body invested with the limited powers then intrusted to 
the conservators, should be elected by the voice of the people, 
is not within the scope of this inquiry ; it was not irrational 
that those who chose the knights of the shire to represent their 
interests in parliament, should be entrusted with the choice 
of officers who, in a political point of view, were of no compara- 
tive importance ; but it is clear that unless the choice of these 
conservators had been shifted from the people to the crown, 
they never could have been converted into the modern justices 
of peace, without a violation of the first principles of security 
for the impartial administration of law, an appointment to 
judicial functions independent of popular canvass. 

It is not our intention to discuss the vast variety of duties 
cast by the legislature upon this body ; their extent is wit- 
nessed by the four thick volumes of Bum, omitting the law. 

> 1 Black. 350. 
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relative to the poor; but rather to call the reader's attention 
to a few of the most leading and important. 

Perhaps there is no duty a justice of the peace is called 
upon to execute which displays more strongly the importance 
and utility of the body as a numerous one, than the cogni- 
zance of the primary charge against suspected offenders. The 
legal course of criminal prosecution, is either to convey the 
accused with or without a written wan-ant before a magistrate 
to be committed or bailed for trial, or discharged : or else to 
prefer a bill of indictment at the next quarter sessions or as- 
sizes, and if the bill is returned a true bill, to apprehend the 
offender upon a bench warrant. The first mode of proceed- 
ing, however, is the one usually adopted, particularly in 
felonies, as the latter obviously leaves the supposed criminal 
every opportunity of escape which time can furnish. Here 
therefore is a duty of the most important kind both to the 
public and the accused, which every justice may be daily 
called upon to execute. Let the following comparison of the 
numbers of persons committed, tried, and convicted, show the 
manner of its execution. 

By the tables made from a return to the House of Commons 
for the year 1835, the number of offendei-s committed for trial 
during that year amounted to 20,731, of which more than 
two-thirds, viz. 14,729, were convicted, 4059 were acquitted, 
and of the remaining 1943, they were either not prosecuted 
or the grand jury threw out the bills. — ^Thus more than two- 
thirds of those committed were found guilty of the charge 
preferred against them, and nearly seven-eighths were put 
upon their trials by the grand jury; this result is sufficient to 
remove from the body of committing magistrates the impu- 
tation of exercising the function indiscreetly or oppressively. 
For let us see what is the duty of a justice of peace upon the 
apprehension of a suspected person. ** The justice before 
" whom such prisoner is brought is bound immediately to 
" examine the circumstances of the crime alleged." — " If upon 
" this inquiry it manifestly appears either that no such crime 
" was committed, or that the suspicion entertained of the pri- 
" soner was wholly groundless, in such cases only it is lawful 
" totally to discharge him. Otherwise he must either be 
" committed to prison or give bail.'' — Blacks, iv. 296, Thus 
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it is only where suspicion is wholly groundless that the magis- 
trate is justified in discharging the accused. Now of the 
above number committed upon suspicion nearly seven-eighths 
would have been certainly apprehended upon the finding of 
the grand jury, and when from the remaining eighth are taken 
those who were discharged for want of prosecution, there will 
remain only a small portion against whom the bills of indict- 
ment were thrown out ; as to which number, one may readily 
conceive many circumstances might occur between the com- 
mitment and the sitting of the grand inquest, to prevent the 
attendance of all the necessary witnesses. And with respect 
to those few cases, in which it may be supposed that upon 
precisely the same evidence the grand jury and the magistrate 
came to a different conclusion, it should be remembered that 
the same degree of suspicion which justifies a magistrate in 
committing for trial or holding to bail, will hardly warrant a 
grand jury in finding a bill of indictment, otherwise there 
would be little use for the intervention of that inquest. 

Judging therefore by the above test of the mode in which 
this duty is performed, it is not easy to suggest a system 
more favourable to a just administration of this part of our 
law, certainly not to a more convenient one. 

Paid oflScers in the appointment of the crown, approaching 
towards the number of the present justices, would be ob- 
jectionable in a twofold view, both as to the expense, and to 
the increased influence their nomination would confer upon 
the minister of the day; and any great reduction of the 
number of functionaries would so much increase the bur- 
den of instituting prosecutions, as to operate directly to the 
encouragement of offences. For suppose this function were 
intrusted to one, two, three, or some few more paid oflSi- 
cers in each county, how much would the burden and 
expense of prosecutions be increased by the necessity of con- 
veying the accused to a distance from the place of appre^ 
hension, for the purpose of this primary inquiry ? In the 
year 1826 more than 16,000 prisoners* in England and 
Wales were committed to take their .trials, omitting those 
who were bailed ; suppose a justice to reside within every 

• Seventh Report of the Prison Discipline Society. 
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circuit of ten miles : each of those prisoners must have been 
conveyed, upon an average, five miles to the justice to be 
charged, and thence to the county gaol. Instead of five iniles 
let the average be twenty, and the inconvenience of com- 
mencing prosecutions would be so great, as to diminish at 
least half the number. The sense both of public justice and 
private injury has its limits, and great personal inconvenience 
will extinguish the zeal of either. ^ 

Important as this duty of commitment for trial is, the 
judicial functions of the justices in sessions are not less so; 
the nuniber and quality of the offences which four times a 
year are submitted to their final deteimination, nearly as 
numerous though not of such deep criminality as those which 
are tried by the judges of the superior courts, renders it most 
essential to the liberty and security of the subject, that none 
but honourable and worthy persons should be in the com- 
mission. There is no punishment save that of death which 
they may not inflict in common with the judges of the land, 
and even this sentence it is within their jurisdiction to pro- 
nounce, were they to exercise the power of trying capital 
offences vested in them by their commission. But firom this 
they invariably forbear. Although, therefore, the nice dis- 
tinctions which arise upon the legal construction of most 
actions where guilt is made liable to the penalty of death, are 
removed from the consideration of this tribunal, it is obvious 
that in offences against property, the value of the property 
stolen in no degree affects the legal quality of theft, and the 
definition of larceny requires as strict and nice an application 
in a doubtful case where sixpenny worth of hay is in question, 
as where goods of great price are the subject. Moreover, 
there are many misdemeanors disposed of at the quarter ses- 
sions, the consideration of which frequently requires a fami- 
liarity with legal views, andapower of discerning the slightest 
shades of difference. 

To discriminate the legal quality of the offence: to judge 
of the technical form of the indictment : to decide upon the 
various questions relating to the admissibility of evidence 
which arise in the course of almost every trial where the pri- 
soner is defended by counsel : to sum up the evidence to the 
jury with impartiality and clearness, and give them somei 
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comprehension how the law is applicable to the particular 
case: all of which the subject has a right to require shall be 
performed with ability and integrity: and afterwards to exer- 
cise that most fearful of human powers, which is the sanctioa 
of all laws, the infliction of punishment proportionate to the 
crime: would seem to require the security of a particular 
education, much legal learning, much practical experience, 
and above all, immediate responsibility. And yet without a 
particular education, without legal learning as to far the 
greater number, with no more experience than what about 
twelve days in the course of the year at divided intervals can 
confer, and with scarcely any practical responsibility, the 
county magistrates exercise these functions, and with ad- 
vantage to the public. Whence is this apparent anomaly ? 
It arises from various causes. — In almost every county there 
are some members of the Bench who either have been edu- 
cated to the profession of the law, or else possessing talents 
and inclination for business, have industriously acquired a 
competent knowledge of that branch of it, which is applicable 
to this duty, and which lies in no extensive compass ; the 
influence of such men gives imperceptibly a direction to the 
whole Bench. The presence also of practising lawyers affords 
a means of acquiring immediate information upon new or 
complicated questions. But above all, the love of justice, 
which ought to govern the conduct of all gentlemen, and does 
govern that of the greater part who assemble at the sessions, 
strengthens the capacity for administering it, by exciting 
attention to the facts of each case, and the reasoning of others 
upon them. To this may be added a truth, for which, if 
authority is wanted, it may be found in the various observa- 
tions of Lord Bacon, that human affairs, the practicks of life, 
are of a coarse texture, too much refinement is unfitted to 
deal with them, and impedes their progress : plain under- 
standings, which look at the subject before them in a direct 
view, arrive at just conclusions by regarding only the strong 
and prominent points ; and therefore though sometimes a 
technical impediment is overlooked, or an unfounded objec- 
tion allowed, it may be doubted whether an innocent ])erson 
is not as little likely to suffer from an unsupported charge at 
the quarter sessions, as before the higher tribunals; sub- 
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stantially the proceedings are as just, though technically less 
perfect. 

These judicial duties may be divided into two parts, the 
trial of the fact, and the sentence after conviction. 

It has been supposed that no remedies exist for the cor- 
rection of error in the decision of l^al questions during the 
trial. This is a mistake ; precisely the same remedies exist 
as in all other courts of justice, a writ of error to be brought 
by the prisoner or defendant, as to matters on the record, and 
a reservation of the points of law at the option of the bench 
for better consideration, according to the following express 
direction in their commission. '^ Provided always, that if a 
" case of difficulty upon the determination of any of the pre- 
" mises before you or any two or more of you shall happen 
''to arise; then let judgment in no wise be given thereon 
" before you or any two or more of you unless in the presence 
" of one of our justices of the one or other bench, or of one 
'' of our justices appointed to hold the assizes in the aforesaid 
" county.*' 

These remedies indeed, though provided, are rarely or 
never resorted to, and one of our proposed amendments is, 
that the latter, which is far the more ready, should be made 
compulsory upon the justices, instead of being left, as it is in 
practice, altogether discretionary. 

As to the first, it is obvious that a man convicted at the 
sessions of a petty felony, is not likely to find funds to carry 
on the process, and if he could, in the accumulation of busi- 
ness in the King's Bench, his many months of imprisonment, 
diversified by the tread mill, and solitary cell, would probably 
all be undergone before the legality of the sentence were 
decided. But the other: the suspension of the judgment till 
the point of law can be submitted to one of the judges of the 
land, a measure expressly required of the justices in the com- 
mission under which they act, is of easy adoption, and when- 
ever the assizes follow close upon the sessions, or the offence 
requires either transportation, or imprisonment beyond the 
intervening time, might be as efficacious as the reservation of 
similar questions by the judges of our superior courts. It is 
rare indeed that a doubtful question of criminal law is decided 
ultimately by a single judge, perhaps too rarely, as superior 
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learning will sometimes magnify difficulties, and create ima- 
ginary distinctions ; at the same time it is impossible to blame 
even an excess of caution in this respect, so important an 
object is uniformity in the legal decisions of those whose 
decisions are the law. Is it therefore calling upon the justices 
of peace for too much attention to their duties, for too much 
respect for the laws by which their own property is protected 
from spoliation, by which the liberties of men are disposed of, 
to require them to obey this provision in their commission, 
and follow the example of the judges in an instance where a 
good example is easily followed ? 

It would not however be expedient that doubtful questions 
of every description should be invariably reserved. Techni- 
cal objections to the allegations in the indictment, if not very 
clear and intelligible to persons tolerably competent to con- 
sider them, may well be overruled with very little violation to 
the forms of justice, and none to the substance; the offence 
itself is neither altered nor refuted by a suspected flaw in the 
charge, besides which an acquittal upon a defective indict- 
ment is no bar to a future prosecution. The reservation of 
such objections therefore is not to be encouraged. In this 
respect the relative situation of the judges and justices of 
peace is very different. It behoves the former, who are 
the expounders of the law, and whose exposition is the law, 
to be as accurate in the determination of technical forms, as 
of substantial distinctions, and to deduce the first as strictly 
from the principles on which their rules are founded, as the 
latter; because in a mere abstract point of view it is im- 
j)ortant that their decisions should be in every description of 
case exempt from error, as far as human nature can be 
exempt; they should be right, for the mere sake of being 
right. Moreover, if forms were not strictly canvassed in the 
superior courts, if they were not preserved there as in a safe 
repository, they would soon vary and melt away, till at last 
the original standard would be lost, and the substance of 
justice endangered. 

A looser adherence to technical forms in the exercise of 
judicial functions may be endured from justices of the peace; 
their duties will be satisfactorily discharged if guilt rarely 
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escapes detection, and innocence is free from danger* Pre* 
cedents are not drawn from the quarter sessions. 

But decisions upon the quality of offences are of a different 
character; a wrong decision there, is an imputation upon the 
justice of the country ; a party charged with a feet as if it 
were a crime, which is not strictly within the definition of the 
crime, is as free from legal guilt, and consequently as justly 
exempt from punishment, as if the fact were not made out in 
evidence; wherever therefore the least doubt occurs in the 
breasts of the justices of the peace upon the nature of the 
crime, it is their duty to resort to the only means of resolving 
it; and the invariable neglect of this means diminishes both 
the value and respect of their tribunal. If the public knew 
that all doubtful points, or those supposed to be doubtful, 
were reserved for a higher decision, a greater confidence must 
necessarily be established in the general proceedings of the 
court, for its unassisted determination upon such questions is 
obviously made at hazard. A reference of their doubts to the 
better knowledge of the judges, which now stands an unre- 
garded proviso in the commission, a useless incumbrance of 
empty words, like the charge " to try all manner of sorcery 
and witchcraft," which still ludicrously enough occupies its 
ancient position there, should be made compulsory* If jus- 
tices of peace were obliged upon the motion of a counsel 
to refer a copy of the indictment and evidence in all cases 
required, to the judges at the next assises, such copy to be 
signed by the counsel as a guarantee against frivolous reser- 
vations, and to be decided by the judges during the assizes, 
either with or vnthout ai^ument, the law would be better ad- 
ministered. A counsel, for his own reputation, would not 
sign a case which was free from doubt, or at least the evil of 
many such occasional occurrences would be less than the evil 
of one illegal conviction. But it might occupy a longer time 
than is at present afforded for the duration of the assizes ; it 
might, if such references were frequent ; but whilst political 
society imposes penalties for crimes, it is bound to furnish 
time for the defence of the criminal. 

It is singular that this species of reference in criminal cases 
is never made in modem times, since in questions relating to 
the settlement of paupers where the same option exists of 
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resolving doubtful points by stating a case for the considera- 
tion of the Court of King's Bench, it was, before the late 
Poor Law Bill disposed of that subject of litigation, of very 
frequent occurrence. Judging, indeed^ by the size of the 
volumes which contain the decisions of such questions, the 
modesty and love of justice of the magistrates appear in the 
most favourable point of view. And in I'egarding this extiu- 
neous bulk of English law, which governed the settlement of 
the poor, one cannot but be struck with two different impres- 
sions, one of admiration at the great diligence and subtle appli- 
cation of principles, employed in reconciling statutes made at 
different times^ not under the wisest views, and often imper- 
fectly worded ; the other, of regi'et that so much subtlety was 
wasted in the creating of shadowy distinctions, upon a body 
of laws very little connected with any rules of natural equity. 
With respect to the sentence after conviction, it has been 
thought, and with truth, that the justices are apt to award a 
more severe punishment than the ofience fairly warrants. 
This at the first impression is unaccountable, for it should 
seem that a body of English gentlemen, whose feelings gene- 
rally lean to the side of humanity, who are not bred, prac- 
tised, and hardened in the routine of judicial proceedings, 
where the moral is sometimes absorbed in the professional 
view, that the fate of a prisoner may awaken less interest 
than the point of law on which his life depends ; — who ap- 
proach to decide on the liberties of men, not with an in- 
difference acquired in the conflicts of the bar, nor with the 
dispassionate abstraction which j udicial habits should create, 
but from the bosom of leisure, or from employments foreign 
to such responsibility,— would act under impressions some- 
what analogous to those of spectators, whose judgments are 
less active to perceive the necessity of punishment, than their 
feelings to sympathise with the convict. But this very rare- 
ness of reflecting upon legal consequences, of comparing the 
degrees of offences as they are disclosed in courts of criminal 
judicature, is one of the causes of this defect; it leaves them 
without an accurate measure to regulate the punishments they 
pronounce, and as there is no natural proportion, except exact 
retaliation, betwixt any crime and its punishment, they are 
either governed by some association which ought not to affect 
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the course of justice, or left to vacillate without a measure 
between the smallest and the highest penalty of the statute. 
Sometimes, perhaps, it is whispered that the offender is a ve- 
teran poacher, and therefore no subject for a mitigated sen- 
tence; the exaggerated susceptibility of country gentlemen 
upon all matters relating to the preservation of game, seems 
an uneradicable taint descending from our feudal forefathers. 
But whatsoever of evil may be traced to this source, is not 
attributable to the institution we are regarding, but to a sys- 
tem of laws not only irrational in themselves but in their 
operation a snare to the morals of the people, and a stum- 
bling-block to the due administration of justice. 

For this over-activity in attempting to repress crime by 
the severity of punishment, the success of which is doubtful, 
there is no remedy to be found in the direct controul of ano- 
ther tribunal. Perhaps an obligation to present to the judges 
at the assizes a written or printed statement, more fiill than 
the general calendar, of every offence tried at the two pre- 
ceding quarter sessions, with the punishment pronounced 
upon each, might operate as an indirect controul, and induce 
a desire of assimilating their sentences to those of the judges. 
But their judicial duties are not all exercised in an open 
court, where many are present to aid and controul each other, 
subject to the observation of the public, to the attendance 
and therefore the check of the Bar ; there is a power con- 
ferred upon two justices, in some cases upon one, of convict- 
ing summarily in presence only of the parties concerned, 
without the intervention of a jury, offenders against the game 
laws, offenders in petty trespasses ; and by the late statutes, 
ofienders in matters where the crime has all the qualities of 
theft, which must therefore be accurately distinguished by 
the convicting magistmte, or the defendant receives injustice. 
From most of these convictions an appeal lies to the quarter 
sessions, in many, no farther. Now though summary con- 
victions are useful in many cases, particularly as modified in 
some instances in the late statutes, which give the justices of 
peace a wider discretion, in sanctioning a compromise with 
the complainant; clothing them with a greater power of 
reconciling disputes, and supersedmg the necessity of sending 
those to gaol, whom gaol cw never improve; yet the number 
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of offences subjected to this species of trial is too ^ctemive, 
and the record is not removable by the defendant in many 
cases from the quarter sessions to the King's Bench. 

It must never be forgotten that trial by summary convic- 
tion is the exception and not the rule in English jurispru- 
dence ; it withdraws the subject from his boasted privilege^ a 
trial by his peers : a fundamental principle of English ireedoin. 
That a power should be intrusted to a justice of peace^ which 
the law refuses to the Chief Justice of England in his capacity 
as judge^ is an anomaly requiring strong reasons of justifica- 
tion. If it were suggested in the legislature that many petty 
offences tried at the Old Bailey by a jury, could be much 
more conveniently disposed of by one of the judges retiring 
into the sheriff's room and deciding them after the summary 
manner, whilst his brother judge was proceeding in the ordi- 
nary course, it would startle most of those legislators who 
now unhesitatingly confer this power upon a single justice of 
peace. There was, indeed, a time in our history when this 
discretionary power was given to the justice of assize as well 
as of the peace, but the spirit which governed that reign in the 
exaction of penalties from the subject, is more fertile in ex- 
amples to be avoided than precedents to be followed. The 
11th statute of Henry VII. c. 3, affecting in the preamble to 
impute corruption to juries, gave authority to justices of o^^'z^, 
and of the peace, upon information at their discretion to hear 
and determine all statutable offences short of felony. This 
act was a ready instrument in the hands of Empson and 
Dudley for extracting money from the subject, to be trans- 
ferred to the royal treasury, and its repeal was amongst the 
first proceedings of parliament in the succeeding reign. 

If, therefore, it is expedient, and we think it is expedient, to 
create this jurisdiction over some sorts of offences, the limita- 
tion should be strictly confined within the civil necessity, and 
the jurisdiction carefully guarded by all the security that 
courts of appeal can bestow. 

What are the circumstances then under which summary 
convictions are expedient ? To lay down a principle upon the 
subject may be difficult ; much more difficult would be the 
attempt to extract one from the statutes ; they include various 
sorts of offences ; the pecuniary penalties extend from small 
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sums up to those of a large amount ; and, in some cases, upon 
a second conviction the imprisonment is for a year with the 
addition of personal chastisement. Now the free origin of our 
establishments warrants the assertion that the trial by jury for 
criminal offences, should never be superseded, except for the 
ease of the subject. To assemble the freeholders too fre- 
quently for the trial of petty offences would be an intolerable 
burden upon the country ; to commit by a long imprisonment 
for trial where the offence is trifling, is an oppression upon the 
individual. When once, therefore, the number of periods most 
convenient for assembling the freeholders, having considera- 
tion both to their public duty and their private occupati<His, is 
established, (as for instance in the present usage of four times 
a year,) the intervals between those periods ought to be the 
longest measure of punishment which a man should undergo 
by summary conviction. No offence to which an imprison- 
ment longer than three months is attached, or a pecuniary 
penalty supposed to be equivalent, should be cognizable except 
by a jury; and to such a period, indeed, is the punishment 
limited by many of these statutes. 

These summary proceedings are unknown to the common 
law ; they are infringements of its principles, infringements in 
respect of the nature of the tribunal, infringements in respect 
of ilM want of publicity : like all penal regulations they are 
justified only by the necessity, and their necessity is to be 
measured by the want of a better jurisdiction. But let us 
observe the opinion of Blackstone : '^ This change in the ad- 
ministration of justice,*' (viz., summary proceedings before 
justices of the peace,) '* hath, however, had some mischievous 
" effects I as, 1. The almost entire disuse and contempt of the 
'^ court leet, and sheriff's' tourn, the king's ancient courts of 
" common law, formerly much revered and respected. 2. The 
'^ burthensome increase of the business of a justice of the 
" peace, which discourages so many gentlemen of rank and 
"character from acting in the commission." — "This back- 
" wardness to act as magistrates, arising greatly from this in- 
" crease of summary jurisdiction, is productive of, 3. A third 
'* mischief: which is, that this trust, when slighted by gentle- 
" men, falls of course into the hands of those who are not so ; 
" but the mere tools of office. And then the extensive power 
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" of a justice of the peace, which even in the hands of paen of 
^' honour is highly formidable^ will be prostituted to Kiean and 
'' scandalous puiposes, to the low ends of selfi^ ambition, 
" avarice, or personal resentment. And from /these ill conse- 
" quences we may collect the prudent foresi^t of our ancient 
" lawgivers, who suffered neither the propeoy nor the punish- 
*' ment of the subject to be determined b^ the opinion of any 
" one or two men ; and we may also observe the necessity of 
" not deviating any farther from our ancient constitution, by 
" ordaining new penalties to be inflicted upon summary con- 
" victions."* 

Similar opinions have been pronounced from the bench by 
Lord Holt, Lord Mansfield, and other judges, whose legal 
views will not be holden rnsli ones, by men who venerate the 
best parts of our system. From these obseiTations, however, 
may be excepted convictions upon offences connected with the 
revenue ; and the reason for this exception in their favour 
applies as strongly against all convictions upon offences con- 
nected with the game laws. The complicated regulations of 
the revenue arising from the nature and manufacture of the 
different subjects to which they relate, though easily under- 
stood by the dealers in such articles, are extremely difficult of 
explanation to others ; this together with the strong prejudice 
of numbers of that class who compose the jury impannelled at 
the quarter sessions, a prejudice founded upon those con- 
tracted views which mistake not only taxation however neces- 
saiy, but even the protection of fair trading, for political op- 
pression, render it inexpedient that such cases should be 
submitted lo their determination. In the Court of Exchequer, 
where such trials are generally conducted before special juries, 
it requires the high character of the judge to infuse into their 
minds a security that the law is not strained, and his habits of 
business to distinguish to them all that is relevant, and clear 
up what is obscui'e. Whatever may have been the character 
of that court in times long past, it is impossible to be familiar 
with it now, and not perceive that any thing rather than par- 
tiality in favour of the prosecution is its present complexion. 

Considerations of a like nature operate against summary 

» 4 Black. 281. 
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convictions upon the game laws. Though not very compli- 
cated, they are far from being clearly expressed ; they are 
easily susceptible of different constructions, as may be seen 
from the very different constructions they have received by the 
magistrates who have convicted, and the court of King's Bench 
by whom the convictions have been reversed. Add to this 
the strong feelings of most country gentlemen against all vio- 
lations of these laws ; the trembling emotion, the morbid ap- 
prehensions which agitate their minds and lead captive their 
understandings when directed to this subject, as though the 
most precious jewel of aristocracy was linked to this sacred 
ancient privilege : and an impartial man will readily admit 
that justice must i-un imminent danger of shipwreck before a 
current that sets in with such headlong rapidity. 

The best security against this bias, is the intervention of a 
jury in all prosecutions connected with the game laws. 

One further observation upon the subject of summary con- 
victions. It is worthy of great consideration, whether every 
summary conviction ought not to be removable by certiorari 
to the Court of King's Bench at the option of the defendant? 
The importance of well considering the operation of this juris- 
diction is obvious on adverting to the number of convictions 
in England alone in the year 1835, as set forth in the return 
prefixed to this article, amounting to more than 30,000. It is 
clear that this power must, from its extensive action, be either 
a great blessing or curse to the community ; that the magis- 
ti-acy of England must take the form either of a beneficent or 
malignant power, dispensing largely of good or evil according 
to the exercise of the jurisdiction, — whether with purity, 
knowledge and discretion, or with their opponent qualities. 
If with the former, one may rejoice that the strifes and anxieties, 
which must otherwise have rankled for months, are now de- 
termined and disposed of as they arise; that offenders, 
plunged by accident or temptation into a first offence, are 
saved from the corrupting influence of prison associations, and 
the shame of a public arraignment at the assizes or sessions. 
But if the contrary, what numbers may be made to groan 
under one of the worst of political oppressions, the sense of 
receiving injustice under the mask of law, of drawing from 
what should be the fountain-head of purity a draught of bit- 

VOL. XTII. c 
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temess and corraption. We believe the former to be the true 
jMcture, that for one case of oppression or corruption, there are 
a thousand productive of good to the individuals and justice 
to the country. But we must not be blind to the fact, that 
this entirely depends upon the character of the magistrates ;. 
that however excellent they may in general be^ a sense of ab- 
straction from public censure has a direct and ccmtinuous 
tendency to corruption, and that the subject has a right to all 
the securities which a govenunent can give for the purity and 
wisdom of those who administer the laws. A power of appeal 
by a writ of certiorari, in all cases, to the King's Bench, is a 
direct security both for the good conduct of the justices, and 
for attention and care in those who appoint them. Frequent 
reversals of the decisions of one justice would not only require 
his removal, but in some measure reflect disgrace upon those 
who appointed him, and prevent similar selections. The mere 
knowledge of such a — not theoretical but practical— liability, 
would stimulate his exertions to the performance of his duty. 
Few writs of certiorari, we believe, would issue, but the know- 
ledge that they might is enough to operate as a great control 
to indolence or partiality ; mankind are governed by their ap* 
prehensions, by the probable and the possible, as much if not 
more than by realities. If many such appeals to the King's 
Bench were successful, it would prove the justice of that pri- 
vilege; if not, the judgment of the magistrates would be 
justified. 

The proceeding by certiorari, is not an appeal by which the 
whole case is again reheard, but a removal and submission to 
a superior court of the record of conviction. That record con- 
tains the fact charged against the defendant,^ and the evi- 
dence advanced to support it, and the superior court decides 
whether that fact constitutes a legal offence, and whether that 
evidence substantiates the fact. Where the subject is de- 
prived of the trial by jury as to the fact, his right of reference 
upon matters of law to the highest tribunal becomes the more 
essential ; and guarded by proper restrictions cannot be pro- 

^ Or, rather, it ought to contain it ; for by a return to the House of Commons 
for 1 835, in a vast variety of summary convictions, it appears that in some cases 
no evidence was taken down, and in many the notes were subsequently destroyed. 
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ductive of mischief. Due notice to the justice, with an obli- 
gation to enter into a moderate recognizance, with sureties, 
for prosecuting the certiorari, and a power in the justice to 
enforce the penalty immediately, and invest it with the county 
treasurer till the final decision, offer sufficient securities 
against an abuse of this privilege by the defendant, either 
fipom motives of vexation, or for the purpose of delay. 

Originally convictions were quashed upon defects which 
had little relation to the substance of the charge; for the 
judges, in vindication of the common right of trial by jury,' 
and acting in the spirit of our ancient institutions, regarded 
these convictions with a jealous eye, and held them to 
stricter forms, and a more elaborate technicality than indict- 
ments and ex-officio informations; this strictness has been 
gradually relaxed by various statutes. As none therefore but 
substantial objections, such as relate to the very essence of 
the offence and the jurisdiction of the magistrate, can now 
prevail ; it is the more incumbent that they should be open 
to the best legal investigation. It is singular enough, that a 
few years back, a friend of liberty complained in the House 
of Commons of the paucity of tiiese prescribed forms, and as- 
serted that the length and particularity required by the gene- 
ral law in drawing up convictions was a great hardship upon 
the subject, forgetting that there is no better security against 
illegal convictions than the particularity which the judges 
have invariably required in their several parts. A short con- 
mction is a potent scourge in the hands of a corrupt justice, 

Buch are the principal matters over which the direct opera- 
tion of this institution extends. Its collateral effect is felt in 
the character of that class out of which the body is formed, 
and consequently of those dver whom their influence ex- 
tends. If every constable over the country was a police 
officer, and none but police magistrates were justices, not 
only would a system of espionage be introduced into every 
village, but the country gentlemen who now perform the . 
functions of justices of peace, being stripped of their authority, 
and with their authority of puch local knowledge as they 
collect in the exercise of it, would not only lose their due 
weight in the county, but a stimulus to useful activity, a 
capacity for public affairs in a direction in which it may be 

c2 
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safely exerted. How different an appearance would the 
assizes present, if instead of the gentlemen of the county as- 
sembling voluntarily, and taking an interest to behold the 
exercise of judicial duties, which at other times devolve upon 
themselves : if instead of men of the best condition coming 
to serve upon the grand jury, and adding, if not in reality, at 
least in the public eye, importance to the judicial proceedings 
by their presence, none were to attend but those brought by a 
compulsory process, or attracted by idle curiosity ! and such 
would be the consequence, if their interest in the proceedings 
as magistrates was destroyed. Instead of the aristocracy of 
the county, giving by their assemblage a certain state to the 
presence of the judge, he would be received by a few police 
magistrates, some pei*sonal friends of the sheriff, and the 
rabble of spectators with which the courts are commonly 
crowded. 

It is one of the characteristics of the English government, 
as it always has and must be of free governments, that much 
of the civil and political action is directed by the people. As 
the possession of power uncontrolled is the most fatal cor- 
rupter of man, so its exercise within limits which the pos- 
sessor himself must measure according to certain fixed rules 
and principles, strengthens the character and improves the 
moral sentiment. That nation, where none of its subjects 
stand in the above condition, except as immediate paid ser- 
vants of the gQvernment, is without one of the qualities of 
freedom ; if accident should give it free institutions, the spirit 
which can alone maintain them would be wanting. As the 
love of liberty, that is, of power modified and restrained, 
which makes Englishmen legislators, makes them also admi- 
nistrators of the law ; so the same spirit which fits them for 
one fits them for both, a hatred of tyranny and therefore of 
injustice. It is true that this spirit, as it has advanced, gra- 
dually controlling power and moulding a free constitution, 
has broken into occasional excesses ; having the strength of 
the woods, it has sometimes forgotten the proprieties of the 
city. But no man thinks the House of Commons a useless 
or injurious assembly, because some passages in its history 
are unamiable even in the eye of freedom. So with respect 
to the immediate subject of these considerations; it is no 
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impeachment of the system because some of its members are 
found or suspected to act with corrupt oppression ! It is 
possible that by a change all might be changed except the 
very oppression complained of. When, from the parish con- 
stable up to the lord-lieutenant of the county, a certain num- 
ber in each rank of life are employed without emolument in 
administering the laws, some as a civil duty, others as a 
privilege ; it is impossible not to feel that the bond of society 
is strengthened, and the frame of civil government less liable 
to be shaken by popular tumult, or sapped by undue influ- 
ence. Men, under such a condition, feel more distinctly not 
only the limits which duly restrain them from violating 
others' rights, but the power which may enable them to 
protect their own. — Order is preserved in the state as it were 
by an invisible influence, or in a shape which inspires confi- 
dence; the finger of government is not seen in perpetual 
operation, directing the minutest action of civil arrangement. 

It is generally supposed, and with more truth perhaps than 
most historical dogmas, that the municipal privileges con- 
ferred in the middle ages upon chartered towns was a main 
step to freedom and civilization. Not the least of these pri- 
vileges was the judicial power co-extensive with the limits of 
the district; here the municipal magistrate felt his own 
strength in the possession of this right, and the rest their 
security in being withdrawn from the feudal jurisdiction ; here 
the outraged burgess first found in his neighbour a person 
invested with power to defend his property from spoliation 
and person from aggression ; protection came to him in the 
form of civil authority, and not with the terrible aspect of 
military power. The judicial character was here supported, 
neither by the strength of arms nor by the direct appoint- 
ment of government, but the higher class of citizens electing 
the magistrates from amongst themselves,it seemed the natural 
result of station rather than of office. In this respect our 
justices of peace hold some resemblance ; for their appoint- 
ment, by the lord-lieutenant, ought to be made according to 
their station and character, and so made it takes the form of 
an honorary and civil duty, not an official place. The duty 
which flows from station, and that which arises from office, 
though perhaps of equal obligation, are of somewhat different 
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appearance; the countenance of the former ie mild, and 
whether in service or command, more congenial to the nature 
of man; its obedience Wears the air of being voluntary, its 
claims to enforce obedience seem to spring from the natural 
arrangement of the world, where inequality of power appears 
every where a necessary principle. The duty of office, on the 
contrary, is forced and artificial, fixed by unbending rules, by 
specific contract. When the former interferes to punish or 
restrain, it may be supposed to sympathise with the injury it 
redresses, or the pain or privation it inflicts ; but the latter 
is like a cold abstraction, impassive to common sympathies, 
condemning according to the strict letter, and punishing with- 
out emotion. 

In this view of the system, as it exists at present, there 
appear two obvious defects in it, which are both susceptible 
of a remedy. The first is a final jurisdiction both in summary 
proceedings and before a jury, not sufficiently controlled ; thfe 
other is an indiscreet or careless appointment of persons to fill 
the offices of magistrates. The first has chiefly arisen firom 
modern legislation, from positive enactments called for and 
supported by reformers, and opposed to the expressed opi- 
nions of the most eminent judicial names of different parties. 
The other lies at the door of those great functionaries in 
whom the appointment of the justices is vested. None but 
men of education and character should be allowed to admi- 
nister judicially the laws of England* Such are to be found, 
happily, as well amongst men of moderate fortunes as amongst 
the possessors of lai^e hereditary property, and it is in such 
alone that any security for the impartial exercise of these 
duties can be looked for. Yet in some counties are to be seen 
upon the bench of justices, men possessing but little character 
and less education, placed there by some powerful influence 
in the county, for other qualities than those which the station 
demands. It is from the general folly, and occasional corrup- 
tion of these, that a stain is in danger of falling upon the 
whole body; and an excellent institution may finally become 
odious to the people from the want of a proper selection of 
those who are to administer its duties. The regular course of 
honest and prudent conduct in a judicial body, though sure 
in its operation, is gradual and silent; but an act of folly or 
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fraud in any one of its members is easily discovered, and the 
fame is loud and general. 

It would be approaching to a reoiedy for this la8t>mentioned 
evil, if the qualification by estate were raised. Not that any 
one supposes a man's sense or honesty to be commensurate 
with his wealth; but because the poMession of moderate 
wealth has a tendency to raise the owner above the influence 
of the grosser forms of corruption, it also approximates 
towards a security for good sense or good education ; sense, 
if he hafi acquired it by his own exertions ; education, if it is 
inherited. It may be said that raising the qualification might 
exclude some excellent magistrates. Unquestionably it might, 
and probably it would ; but that occasional loss of the good 
would be immeasurably more than compensated by the per- 
petual absence of maay bad ones^-^men who become magis- 
trates, not as the due appendage of their rank, but because it 
lifts them from obscurity, and gives them station : who receive 
it not as an obligation which they are bound to fulfil, but as 
a power they are ambitious to exercise. Whilst such men 
form part of the magistracy, the enemies of the system will 
never want just grounds of complaint, though they may 
mistake the real causes. 

In euggesting these practical points of improvement, we 
have avoided the two opposite errors of reformation ; — violent 
and organic change on the one hand, and on the other, a blind 
and bigoted reference to the original causes and forms of the 
constitution. 

The first is at variance with every improvement, with every 
permanent alteration, that has ever taken place in this country. 
Our constitution, in all the various changes and modifications 
of its superstructure, stands yet upon the old foundations. 
The English historian has not to unfold successions of new 
systems, but gradual adaptations to changing or increasing 
wants ; he has a building to describe, not made to please fan* 
tastic critics, but for family use and household comforts \ for 
storm as well as sunshine. Though it has been built up amidst 
" brawls and giddy factions," though there has been much of 
fantastic writing and illogical declamation attending every 
addition or repair, yet ultimately the people have found that 
for the purposes of legislation. 
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" Not to know at large of things remote 
From use, obscure and subtle, but to know 
That which before us lies in daily life 
Is the prime wisdom." 

Neither have the improvements in our institutions resulted 
from a recurrence to the original forms in which they were 
first established; or to tKe causes which led to their establish- 
ment. When, indeed, these are regarded as the means of 
enlarging our knowledge in the formal modes of effecting 
alterations, as a lawyer looks into precedents to acquire facility 
in framing new forms to suit fresh combinations ; or when we 
inquire into their causes to compare those causes with the 
present state of civil and political relations, and thence to infer 
the expediency of inclining institutions more or less to their 
original shapes, the object is legitimate and serviceable. But 
when the origin of institutions is retraced with antiquarian 
pedantry, and used either, on the one hand, as the sole 
standard of all change, or* on the other hand as a scoff at the 
practical deviations from their appeamnce as recorded in 
history, (a species of sarcasm used with a whimsical incon- 
sistency by those in whose mouths the wisdom of our an- 
cestors is a jest,) it becomes a misapplication of knowledge, 
the danger of which exceeds even the absurdity. 

The real questions for consideration in the reform of any 
establishment are not the extent of deviation from its original 
form, nor even the final causes of its first creation, but whether 
the ends it is presumed at present to fulfil are beneficial, and 
how far it approximates to the accomplishment of those ends. 
All institutions originating hundreds of years ago must have 
deviated greatly from their first forms, or have been broken to 
pieces by the shifting currents of events ; to look to what 
things were, is some guide to, a reflecting mind in the framing 
of new modifications ; to display that knowledge gives autho- 
rity and weight to opinions, and carries away the multitude 
like robes and titles ; so far such learning is of importance to 
the object of reformation ; but to refer to antiquity for the 
adaptation of modern appliances to modern wants, is to guess 
from the source of a river into what sea it may discharge 
itself, instead of ascertaining the fact at its estuary'. 
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We cannot conclude these observations without one remark 
upon a ground of opposition frequently taken up against pro- 
posed reformations. Difficulties thrown in the way of im- 
provements because they will occupy more time, or overload 
the courts with business, are amongst the most disgraceful 
modes of opposition resorted to by those who tremble at all 
innovations. They imply a total ignorance or disregard of the 
objects of law and government, with a cunning perception of 
what has the strongest tendency to enlist upon their side the 
selfishness of power. It cannot be too often repeated, that to 
hurry the execution of laws is an atrocious tyranny ; it were 
scarcely worse to trust to the wisdom and benevolence of an 
irresponsible will, than to the pretended administration of laws 
confided to the ultimate decision of ignorance, or limited to 
a particular time by some arbitrary allotment; or by any 
other measure than that which is required for a full and com- 
plete investigation of every case. 

It has been suggested by the Commissioners, who have made 
a valuable report upon the subjectof county rates, that the pre- 
sent Court of quarter sessions should be abolished in respect to 
the trial of prisoners ; and a lawyer substituted in their stead. 
Not, indeed, as a single measure, but as forming part of a system 
for dividing the country, for such judicial purposes, into smaller 
districts, and appointing more frequent periods of trial. To 
this suggestion we cannot accede ; the whole train of our rea- 
soning upon the existing tribunal, is founded upon difierent and 
opposite views ; even the shortening the interval between com- 
mitments and trials would impose an intolerable burden upon 
the juries, without adequate relief to the offenders. It is extraor- 
dinary how the most enlightened understandings, when once 
they set themselves to improvement, are liable to overlook all 
evils but the one they sedt to remedy — the frame of society is 
constructed to preserve the many from the few, the quiet from 
the restless, the honest from the thief; and yet there is to be 
an incessant call upon the attendance of juries, witnesses and 
fiinctionaries, to preserve the latter description of society from 
a short imprisonment before trial, — an infliction which after all 
is, we believe, invariably taken into consideration in diminu- 
tion of the sentence upon conviction. This, it is true, is not 
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applicable to those who are really innocent under circum- 
stances of apparent guilt j but to those the whole proceeding 
is an evil| — the commitment^ the trials the public shame ; and for 
this we fear there is no complete remedy^ whilst man's judgment 
upon testimony is &llible; but there is a mode of diminish^ 
ing this evil, namely, care and selection in the appointment of 
justices with honest intentions and judicious views# 

A gentleman, well known for bis active wad discriminating 
benevolence, being requested to consider the case of an ia" 
jured individual, made answer : ^^ Sir, I have no sympathy 
with injured individuals, and I always distrust a man with a 
case," We are much of this g^tleman's way of thinking, 
and ttie very last class of injured individuals with whom we 
feel the least inclination to sympathize are persons suffering 
from unproved accusations of dishonesty, for trials on false or 
unfounded accusations are certainly not frequent enough to 
call for the consideration of the legislature. 

There is also an objection to the substitution of barristers 
for the present tribunal of justices, which appears to us en^ 
titled to great consideration, and, if we are correct in the fol- 
lowing supposition, decisive. The constant succession of 
circuits proposed, will take away all chance of practice, and, 
therefore, all inducements to attendance, in the superior 
Courts. Is it possible to suppose that the men appointed to 
this judicial office, however learned in the law at firsts will, 
without any collision with other legal minds, without attend<- 
ance at the trial of causes, without occasionally breathing a 
legal atmosphere, preserve that learning ? Will they not in a 
short time sink to a level in legal knowledge with the chair- 
man of the quarter sessions, withput having the counterbar 
lancing advantages which his station and fortune confer ? 

Differing, however, as we do, upon these points with the 
Commissioners, we cannot but express our opinion of the value 
of many of their other suggestions, not adverted to here, be- 
cause not bearing immediately upon the precise subject of this 
article ;'-^one other, indeed, there is, intimately connected with 
it, and therefore not to be passed over, namely, the attendance 
of counsel at the quarter sessions; this they recommend as 
eminently advantageous, and in this w« fully concur. It is of 
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great public utility, in which term is included utility to the 
innocent prisoner ; for whatever tends to a full investigation 
tends to his acquittal as well as to the conviction of the guilty ; 
and the nearer Uiese objects are attained^ the greater is the 
public benefit. 
S. 



ART. II.~L1FE OF MR. JUSTICE BULLER. 

As Burke's name in the Senate, is the name of Buller in West- 
minster Hall. Few political questions of enduring interest have 
be«i discussed during the present century within the walls of 
St« Stephen's, in which appeals are not repeatedly made to the 
authority of the sagacious statesman, '' looking boUi before 
and after ;" his warnings full of prescience, his sayings of 
comprehensive wisdom, and treasures of judgment and imagi- 
nation, are lavishly drawn forth by each succeeding speaker, 
as certain to enforce conviction and conclusive of the debate. 
A similar respect is paid in the Courts to the opinions of the 
judge. In discussing principles of law, his dicta, his doubts, 
more weighty than other men's certainties, the inclination of 
his opinion, though not always assented to, invariably com- 
mand respect both from the bench and the bar. We shall 
proceed to trace the rapid and brilliant course to legal emi- 
nence of this able lawyer, — tlie alumnus and colleague of 
Lord Mansfield, destined and worthy to have been his suc- 
cessor, the master spirit though not the chief of his Court. 

Francis Buller was the second son of James Buller, Esquire, 
one of the members for Cornwall, by his second wife Jane, 
a daughter of Allan, Lord Bathurst, and was born at his 
father's seat, in 1746. The family, from its antiquity and 
alliances^ had long been eminent among the ancient aris*- 
tocracy of Devon and Cornwall. Notwithstanding the in- 
credulity of country gentlemen, some lawyers have pedigrees 
The portrait of an ancestor in his judicial robes, hung by the 
bed side of the room in which he was born, and may have 
given the first impulse to his childish aspirations. He was 
placed in a private school in the West of England; and then, 
instead of being removed to the University^ was transferred. 
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with his own entire consent^ to an attorney's office. He was 
determined to make himself thoroughly master of his profes- 
sion, and, like a good artificer, in the words of Lord Bacon, 
*' did not dread the smoke and tarnish of the furnace." In 
Trinity Term 1767, he was matriculated at the Middle 
Temple, and became a pupil of Mr. Ashurst, a celebrated 
special pleader, with whom he afterwards sat as colleague for 
many years upon the bench. The advantages to a pupil of a 
special pleader's chambers, depend almost exclusively upon 
himself. The great majority may be characterized as West- 
end, or drawing-room pupils, and pay their 100 guineas, read 
the newspapers, discuss the topics of the- day, copy a stray 
opinion, draw a declaration on a bill of exchange, make up a 
rubber at billiards, and exeunt. By students of this class was 
Buller tempted, but had too much tiimness to yield to their 
temptations. In mature life, when in the company of a young 
gentleman of sixteen, he cautioned him against being led 
astray by the examples or persuasion of others, and said, 
looking back with pardonable complacency to his own forti- 
tude, *' if I had listened to the advice of some of those who 
called themselves my friends when I was young, instead of 
being a Judge of the Court of King's Bench, I should have 
died long ago a prisoner in the King's Bench." The first to 
enter, and the last to quit chambers, eager to unravel the 
mysteries of that subtle science, and delighted with its logical 
finesse, he soon became a useful, and of course favourite 
pupil. At the expiration of two years he took out a certificate 
as special pleader, and being warmly recommended by his 
late tutor, he was soon fortunate enough, notwithstanding his 
extrefhe youth, to acquire a large practice and many pupilsi 
He was called to the bar, by the Middle Temple, in Easter 
Term 1772, at the earliest opportunity that he could be, not 
having an academical degree to shorten the probationary 
period of five years. In a work entitled, " Strictures on the 
Lives of Lawyers," and written by a shrewd observer, it is 
asserted, that his accession to business was immediate, and 
his practice as a barrister considerable from the first. In 
Term business he had no equal, and in every motion of con- 
sequence or special argument, he was always engaged, and at 
home. Very early in life he seemed to have entered into 
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a recognizance to think and talk of nothing but law, to make 
himself the Sulpitius or Coke of his age. His astonishing 
success introduced the custom of making special pleading an 
introduction to the profession. It had hitherto been the 
fashion for students to saunter through the Courts, and to 
catch any stray fragment -of legal law amid the intervals of 
gossip; a plan of desultory study still much in vogue 
with our professional friends on the other side the Chan- 
nel. For the talents of an advocate, says Espinassc, and 
legal ^acquirements, Buller soon ranked among the first of 
his day. To show the extent of his practice at the bar, it 
is only necessary to refer to Cowper's Reports, where there 
will be found few cases of any importance, in which his name 
does not appear ; and his arguments were equally distinguished 
for research, ingenuity, and sound law. It has been asserted 
indeed, probably with truth, that he was more successful in 
his addresses to the Bench, than to Jurors; he was unfortu- 
nate in his speeches to the passions, and could not make 
a forcible appeal to the feelings and the heart. However 
shrewdly he cross-examined, however pertinently he pointed 
his remarks, with whatever dexterity he managed the details 
of his case, there was still wanting the happy art, by which a 
skilful counsel identifies himself with his client, makes others 
feel by appearing to feel himself, with playful sarcasm, laughs 
a case out of Court, or in the storm and tempest of his pas- 
sion, hurries along the twelve honest men in the box, and 
compels their verdict in his favour. But though Buller could 
not vie with such a leader at Nisi Prius as Dunning, who 
played with his audience as on a musical instrument, he was 
superior to the Wallaces and Lees of his day ; and appears, 
during his short continuance at the bar, to have been retained 
in all the trials of interest which amused that frivolous age. 
Among these we may instance the trial of the Duchess of 
Kingston, the extraordinary case of the Chevalier D'Eon, and 
the trial of Doctor Dodd. It may be mentioned as a curious 
proof of the inefHcacy of even capital punishments to deter 
from crime, that the foreman of the jury, who was most eager 
to convict Mr. Buller's unfortunate client, and to over-rule the 
more compassionate feelings of his brother jurors, should 
himself have been tried subsequently before Mr. Justice 
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Buller for forgery, and, meeting with the same rigid justice he 
had before exacted, been convicted. At an early period of his 
professional life, Mr. BuUer gave to the world, in his own 
name, the first treatise ever published on the law of Nisi 
Prius ; it long continued, as the author intended it should be, 
a favourite Vade Mecum on circuit ; and being published at a 
time when good treatises were rare, could not fail to enhance 
highly the legal reputation of the author. Though without 
much pretension to literary elegance and style, its definitions 
are given with clear, logical precision ; its decisions are noted 
down with accurate brevity, and his exact method assists, 
while it never perplexes the learner. It was never affected 
to be denied, that the work was compiled from a collection of 
cases made by Mr. Justice (afterwards Lord) Bathurst, for his 
own use, and that he had given the manuscript to his kins-* 
man to assist him in his studies. They, however, who re- 
member the jejune and feeble talents of Lord Bathurst, may 
well believe that the treatise when it passed firom his hand 
was a mere shell or skeleton ;. that it required Buller's plastic 
and vigorous arm to endue it with sinews, and flesh, and 
muscle. The jealous rivals, indeed, whom he had outstripped 
in his profession, affected to represent the publication as a 
disengenuous attempt to raise a spurious fame, by assuming 
the titl&of author of a book which was the work of another. 
Mr. BuUer never condescended to notice the calumny, which 
was indeed, in the pithy language of Lord Mansfield, too 
important to be contradicted. From the first, the talents of 
the young lawyer had attracted the notice of the venerable 
judge ; he had admired hia perspicuous and inductive reason-* 
ing, his clear method, that perfection of forensic oratory, 
which says no more than just the thing it ought; his copious 
reading ; and the nice acumen with which he could distinguish 
between apparently conflicting decisions, and search out the 
true principles of the law- The father of the King's Bench 
was aware, that his health and strength would be shortly on 
the wane, and anxiously sought a colleague on whom he 
could rely as another self, to whose more youthful vigour he 
might delegate a portion of his duties when they should be* 
come onerous, and on whose judgment he might lean with 
confidence, in all cases of difliculty and doubt. Accordingly 
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on the death of Sir Richard Aaton, which occurred in Hilary 
Term 1778, Lord Mansfield strongly recommended Mr. 
BuUer as his successor, and the Chancellor lost no time in 
offering the vacant judgeship to a young man, then only 
thirty-two years of age, — an instance, we belicTe, without paral- 
lel in the modem judicial annals of our country. In a pecu- 
mary point of view the ofBsr presented no attraction, the 
income of a puisne judge of the King's Bench, being then only 
two thousand two hundred a year, a sum scarcely a fourth of 
what a counsel in leading practice might expect to realize* 
He had already received a silk gown, and been appointed 
second judge on the Chester circuit, and stood at the vestibule 
of all the public offices leading to distinction. But the pro- 
posal had still a great charm to an ambitious and weary man; 
his constitution, naturally weak, had threatened to give way 
under those hard task-masters, — the daily toils of his profes- 
sion, — and he sighed for the comparative repose of the Bench. 
His hopes, too, were flattered with the promise, that his 
illustrious patron would, on retiring, exert all his influence in 
hifi favour ; and, that being associated with him a few years, 
on his shoulders would descend the mantle which had been 
worn by the legal seer. After a coy delay, on the 6th of May 
1778 he took his seat as junior judge, on the side cushions of 
the King's Bench. '* If any one were arrogant enough at 
the time," writes Mr. East, in his Introduction to the Pleas 
of the Crown, ^^ to question the judgment of Lord Mansfield 
upon that occasion, the very active part which Mr. Justice 
Buller sustained, in the administration of justice, for more 
than seventeen years, during which time he sat in the 
Court of King's Bench ; as well as the share which declining 
health permitted him to take in public business, during the 
six years he was a judge at the Court of Common Pleas, 
would most decidedly prove the discernment of that noble and 
enlightened magistrate, who left the public to regret, as little 
as possible, the infirmities which prevented the continued ex- 
ertion of his own splendid talents ; when to the abilities of the 
other judges of his Court, he added the industry, sagacity, 
quickness, and intelligence, for which his proteg^ was most 
eminent. And perhaps the wisdom of Lord Mansfield's* 
recommendation cannot be more strongly evinced than by 
recollecting, that the whole business of the sittings in West- 
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minster and London, during the last two or three years of his 
being Chief Justice, w^s conducted solely before Mr. Justice 
Buller, in the course of which many great and important 
questions, extensively affecting the real and commercial in- 
terests of this country, were determined by him, with a promp- 
titude and justness of decision which would alone place him 
very high in rank among those judges whom this country has 
been used to regard with admiration and reverence." To this . 
high praise we may add the tributes of two other learned 
contemporaries. " His speeches from the Bench," we are as- 
sured, ** approached as near perfection as modern example 
reaches : they were models for imitation. He possessed the 
greatest quickness of apprehension, saw the consequences of a 
fact, and the drift of an argument, at its first opening, and 
could immediately reply to an unforseen objection : his per- 
ception was almost too quick, it sometimes exposed him to the 
charge of impatience and petulance. Endued with the 
greatest inflexibility of sentiment; he was, like Holt, too 
staunch and systematic a lawyer, to suffer the stubborn princi- 
ples of law to give way to the milder influences of equity. 
The animation with which he spoke was imposing and im- 
pressive, and the earnestness of his delivery commanded alike 
attention and conviction. . From the distinctness of his voice 
not a word was lost, and this gave effect to his language, 
which was clear and correct, but without any affectation of 
ornament or classical allusion. His summings up of evidence 
to jurors were master-pieces of conciseness and perspicuity. 
Mr. Justice Buller possessed, to a degree that I never saw 
equalled in any other judge, the distinguishing gift of seeing 
at a glance, the point on which every case before him turned ; 
he stripped it at once of all circumstances which did not go 
to the merits, and to these alone he kept the evidence strictly 
confined. By such means the cause paper was got through at 
the end of every sitting ; and the suitors of the Court were 
relieved from the anxiety of suspense, the torment of remanets, 
and the impoverishing punishment of refreshing fees. Pre- 
cipitancy of decision was imputed to him as a fault, but it 
was the decision arising from talent, which saw at one view 
the bearing of the facts on the doubtful points of the case, 
and the principles of law to which the attention should only 
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have been directed." The beginning of the year 1788 saw 
BuUer at the summit of his professional eminence^ on the 
point of grasping, in the general expectation of the profession, 
that power in name of which he had long possessed the reality. 
While Mr. Justice Ashurst presided in the King's Bench* 
Judge BuUer had in effect been the -Chief Justice, in every 
respect but in possession of the title. The patronage which 
belonged to the office, it was understood. Lord Mansfield had 
wholly resigned to him during his retirement. His regula- 
tions and rules of Court were uniformly sanctioned by him, 
and his recommendations to office invariably attended to. In 
disposing of the business of the Court he was absolute. The 
passive indolence and inertness of Ashurst left him without 
control, and Judge Grose had too recently come from the 
Common Pleas, and was too little acquainted with the practice 
of the King's Bench, to presume to interfere. His assumption 
over his senior was noticed by the bar, and one of them having 
remarked to Cowper, the King's Counsel, how Buller trespass- 
ed on the province of Ashurst ; " Pooh !" said Cowper, " that's 
nothing, don't you see," pointing to the senior's rubicund face, 
** how he himself gives colour to the trespass,^ jOur readers, 
who are not professional, must be willing to believe that the 
jest was a good one, for we dare not hazard in their behalf 
that most forlorn of all Quixotic undertakings, the attempting 
to explain a joke. Not only over the chief Court of Common 
Law but over the Court of Chancery also, was Judge Buller at 
this time called upon to preside. Lord Thurlow in his 
frequent absences through illness or affairs of state', placed 
more reliance on Buller than on any other substitute; and, on 
resuming his seat, would highly eulogize the decrees of one 
whom he, in common with all the world, felt bound to respect 
and admire. 

In the summer Lord Mansfield resigned, and '' a change came 
o'er the spirit of his dream." The wishes of the venerable peer, 
to secure which he had exerted all those arts of diplomacy for 
which he had in earlier life been so famous, — the general hopes 
of the profession, who contrasted tlie courteous bearing of Bul- 
ler with the rough deportment of his rival, — his own high claim 
from having performed unfeed so long and so ably the arduous 
duties of the office, — were all alike disregarded. The prime 
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minister, Mr. Pitt, was one who scarcely ever rewarded any but 
political services ; and even in his judicial appointments had re- 
spect for previous merits in Saint Stephen's Chapel. To BuUer, 
except in the remembrance of a few courtesies which that learned 
judge had shown him on his first Western circuit, he was 
almost wholly unknown ; but Sir Lloyd Kenyon, an honest 
and admirable lawyer, had served him faithfully for several 
political campaigns, and had fought his battles, in advocating 
the Westminster scrutiny, one of the most unwise and unpo- 
pular acts during his administration. With characteristic 
hauteur he controlled the'choice of the Chancellor ; and, not- 
withstanding his curses, muttered loud and deep, insisted on 
bestowing the second vacant prize, the Mastership of the Rolls, 
on another staunch political friend, Sir Pepper A'rden. The 
sole reward which Buller got for his valuable labours was the 
promise of a baronetcy, to which rank he was elevated the 
following year. That he felt the disappointment keenly could 
have afforded no surprise ; it was not confined to himself---a 
general feeling of regret was excited among the whole of the 
King's Bench bar, in whose estimation he stood so very high, 
not merely for the extent of his legal knowledge, but- for his 
conduct towards them on the bench, and for his general 
urbanity as a judge. They had no flattering anticipation of 
courtesy from Lord Kenyon, such as they had been in the 
habit of receiving from Mr. Justice Buller, and they found 
their apprehensions not without foundation. Disappointment, 
however, did not induce the learned judge to resign, or im- 
mediately to change his seat to another Court. He resumed his 
place in the King's Bench, but with evident chagrin and dis- 
satisfaction, which the temper and manners of the new Chief 
Justice were but little calculated to remove, or to reconcile 
him to that change of situation which his appointment had 
occasioned. Too able a lawyer to require the assistance of 
others to enable him to form an opinion, and too proud to ask 
it. Lord Kenyon rarely condescended to consult the other 
judges, or inquire their judgment. He did not wait for their 
expression of approval or dissent, but made rules absolute or 
discharged them on his own discretion only. On arguments 
he pronounce^ an unhesitating opinion, and left the other 
judges to agree with him, or differ from him, as they thought 
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fit ; the latter was of unusual occurrence, though Mr. Justice 
BuUer sometimes astonished the surly chief, by explicitly dis- 
senting and assigning very cogent reasons for his dissent. 
To descend to the low and level consequence of his brethren, 
who had been used to look up to him, was ill suited to his 
high mind ; he had been the president of a liberal republic, 
he was now the vassal of an absolute monarchy. His opinions 
had swayed implicitly the judicial minds of his brethren; they 
were now exposed to the angry bay of Kenyon, and the snap- 
pish yelp of Grose. He bore the change for a few years, 
when, forsaking the Court in which he had practised all the 
years of his life, he retired from the King's Bench into the 
Court of Common Pleas, and became a puisne judge of that 
Court in 1794 

Mr. Cradock, in his lively memoirs, gives an interesting 
account of an interview with Judge Duller, shortly after his 
disappointment, when his health and spirits were declining. 
" This judge," he says, " had great quickness of intellect, and 
strict integrity, but was not always so guarded, either in his 
charges or opinions, as might have been wished. He was affable, 
friendly, temperate at the table, but unhappy, and had resort 
too frequently to whist to divert him from uneasy thoughts. 
This seeming attachment to cards rendered him liable to cen- 
sure, especially on the circuit. One of the last times I ever 
met him at dinner was on the day of his coming to Leicester, 
at the house of an eminent physician there. His lordship took 
leave of the company about twelve o'clock, but lingering for 
awhile he returned to the table, and we played whist for 
several hours. At the assizes, on the Sunday, we all dined in 
the Nework's, Leicester; there were present. Judge Buller, 
Counsellor Newman, and some gentlemen, who were all to 
meet again next week at Warwick; the general conversation 
was Donellan, and his guilt was asserted by all ; the only 
doubt seemed to be, that as Lady Boughton, the mother, was 
all but a fool, her evidence', which was necessary, might not 
be effective ; but it was acknowledged that she had been pri- 
vately examined at the judge's .chambers in town, and they 
thought she might be produced. I am sorry to say it, that 
Judge Buller's charge at Warwick was imprudent, for it pre- 
judged, or rather condemned Donellan." The circumstances of 
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this extraordinary trial, which excited intense interest at the 
time, and was made matter of grave and serious imputation 
upon the presiding judge, are implicated too closely with his 
character as a criminal lawyer not to require more than a 
passing notice. 

Captain Donellan had married the only daughter of Lady 
Boughton,''a widow, whose son. Sir Theodosius Boughton, 
was th^n about twenty, and would, on attaining his majority, 
succeed to a fortune of above two thousand per annum. The 
families lived together at Lady Boughton's seat in Warwick- 
shire. The young baronet, who had led a somewhat irregular 
life, became slightly indisposed ; and his mother administered 
to him, as she thought, one of those innocent draughts which 
apothecaries are apt to furnish on such occasions. Before 
giving it she perceived that the smell was very extraordinary, 
exceedingly bitter, and very like the smell of laurel water 
when it was afterwards shown to her. The unfortunate 
young man took the draught, and on Lady Boughton return- 
ing to the room, in about ten minutes, was found with his 
eyes fixed, and hands clenched, foaming at the mouth, and 
apparently in the agonies of death. He expired before any 
medical aid could be procured. Captain Donellan wrote 
shortly afterwards to his guardian, to mention that the young 
man had died of fits, and to inquire whether there should be 
a post mortem examination. The guardian replied that it 
should certainly take place, for the satisfaction of the survivors, 
without delay. Various delays were, however, allowed to in- 
terpose ; and when the medical men at last met, the majority 
were of opinion that the body was not in a fit state to be dis- 
sected. Captain Donellan suppressed this fact when he wrote 
again, but said the physicians had come, and all was done, as 
wished. Accordingly full permission was given for the fune- 
ral, and the body of the deceased baronet was interred on 
the eighth day after his death. But 'the suspicions of the 
neighbourhood were roused ; rumours of poison daily gained 
strength and consistency ; the coroner for the district issued 
his warrant, and the body was exhumed. A partial dissection 
took place, but the head was not opened, nor were those 
chemical tests applied to the contents of the stomach, by 
^ich the presence of mineral or vegetable poison is now so 
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commonly detected. When Lady Boughton was examined at 
the inquest, she deposed to her son-in-law having washed the 
phials in which the draughts were contained, in spite of every 
opposition she could give, on which Captain Donellan was 
observed to lay hold of her by the sleeve, as if attempting to 
check her from giving that fact in evidence. The coroner .and 
jury sat three days ; on the last day Donellan, becoming 
alarmed, wrote them a letter stating, he felt it his duty to give 
them every information he could ; that the deceased used to 
have arsenic by the pound weight at a time, to kill rats^ with 
which the place abounded ; that at table they had not eaten 
knowingly, for many months past, any thing which they per- 
ceived him touch, as they well knew his extreme inattention 
to the bad effects of the numerous things he frequently used to 
send for. The scope of the letter was to lead the jury to 
believe, that the young man had inadvertently poisoned him- 
self; but its statements were wholly untrue. The inquest 
returned a verdict of wilful murder against him; and on his 
trial before Mr. Justice BuUer, other facts, still more pregnant 
with guilt, were elicited. 

It appeared, that in a conversation with a fellow-prisoner, 
who asked him if he believed that Sir Theodosius was in 
truth poisoned, he replied, " I make no doubt of it. Lady 
Boughton and the apothecary being mentioned as instruments, 
he said, ^'I don't know which of them, but it is amongst them." 
He afterwards wrote a letter, and desired it to be sent un- 
sealed, as it was, to Mrs. Donellan. " No longer remain where 
you are likely to undergo the fate of those who have gone by 
sudden means, which Providence will bring to light by and 
by. In my first letter to you from Rugby, in November 
last, I mentioned to you a removal ; I had my reasons, which 
will appear in an honest light in March next, to the eternal 
confusion of an unnatural being." As another proof of the 
self-contradictions of a guilty man, it was deposed that at the 
time the body was opened Donellan said, there was nothing 
the matter, that a blood-vessel had broken. But the main 
fact of suspicion, which weighed so heavily on the mind of the 
learned counsel who was brought down special to conduct the 
prosecution, that he exclaimed on hearing it, "Now I have the 
rope round his neck which will hang him," was, that he had for 
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some months used a private still ; and that he had distilled 
the juices of many plants andshrubs^ laurel amongst the rest. 
What more easy than for him, secretly, to have filled a phial 
with laurel water, and to have substituted it for the real 
draught in the sick room. On the day of the death he had this 
private still completely rinsed and purified ; five or six medical 
men deposed, that to the best of their judgments, a draught of 
laurel water had been the cause of death ; but their science 
was found lamentably defective on cross-examination, «nd 
their knowledge of poisons to be very slight indeed. Against 
such a mass of evidence, what course could the counsel for 
the prisoner pursue ? If poison had indeed been given, who 
could be the poisoner but the shuffling, equivocating, self- 
contradicted, self-condemned prisoner at the bar? 

Mr. Newman, with great discretion, founded his defence on 
the fact that the death was not occasioned by poison, and in 
support of his position put into the box Mr. John Hunter, the 
most celebrated anatomist of the day. His examination was 
most important ; the whole appearances, he said, on the dis- 
section, explained nothing but putrefaction. 

^^Q. Are the symptoms that appeared after the medicine was 
given such as necessarily conclude that the person had taken 
poison ? 

A. Certainly not. 

Q. If an apoplexy had come on, would not the symptoms 
have been nearly, or somewhat similar ? 
A. Very much the same. 

Q. Have you ever known or heard of a young subject dying 
of an apoplectic of epileptic fit? 

A. Certainly : but with regard to apoplexy not so frequent. 
Young subjects will perhaps die more frequently of epilepsies 
than old ones : children are dying every day firom teething, 
which is a species of epilepsy arising from irritation. 

Q. Did you ever in your practice know an instance of laurel 
water being given to a human subject ? 
A. No, never. 

Q. Is any certain analogy to be drawn from the efiects of 
any given species of poison on an animal of the brute creation 
to that it may have on a human subject ? 
A. As far as my experience goes, which is not a very con- 



Life of Mr. Justice BvUer. S9 

fined one, because I have poisoned some thousands of animals 
they are very nearly the same. Opium, for instance, will 
poison a dog, very nearly similar to a man. Arsenic will have 
very nearly the same effect on a dog, as it would have, I take 
for granted, on a man. 

Q. Have you ever had an opportunity of seeing such ap- 
pearances on such subjects? 

A. Hundreds of times. 

Q. Should you consider yourself bound by such an appear-* 
ance to impute the death of the subject to poison ? 

A. No, certainly not. I should rather suspect an apoplexy; 
and I wish in this case the head had been opened to remove 
all doubts. 

Q. Then in your judgment on the appearances the gentle- 
men have described, no inference can be drawn from thence 
that Sir Theodosius Boughton died from poison ? 

A. Certainly not; it does not give the least suspicion." 

The Court here interposed. 

" Q. Give me your opinion in the best manner you can, one 
way or the other, whether, upon the whole of the symptoms 
described, the death proceeded from that medicine, or any 
other cause ? 

A. I do not mean to equivocate ; but when I tell the senti- 
ments [of my own mind, what I felt at the time, I can give 
nothing decisive.'^ 

Mr. Justice BuUer, in summing up, showed how little his 
own mind was afiected with doubt. '' A presumption,'' he said, 
'^ which necessarily arises from circumstances is very often more 
convincing', and more satisfactory, than any other kind of 
evidence, because it is not within the reach and compass of 
human abilities to invent a train of circumstances, which shall 
be so connected together as to amount to a proof of guilt, 
without affording opportunities of contradicting a great part, 
if not all of those circumstances. For the prisoner, you have 
had one gentleman called, who is likewise of the faculty, and 
a very able man ; I can hardly say what his opinion is, for he 
does not seem to have formed any opinion at all of the matter. 
He at first said he could not form an opinion whether the 
death was or was not occasioned by the poison, because he 
could conceive that it might be ascribed to other causes. I 
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wished very much to have got a direct answer from Mr. Hunter, 
if I could. What, upon the whole, was the result of his atten- 
tion and application to the subject? — what was his present 
opinion ? but he says he can say nothing decisive. So that 
on this point, if you are to determine on the evidence of the 
gentlemen who are skilled in the faculty alone, you have the 
very positive opinion of four or five medical gentlemen that 
the deceased did die of poison : on the other side, you have 
what I really cannot bring myself to call more than the doubt 
of another; for it is agreed by Mr. Hunter that the laurel 
water could produce the symptoms which are described. He 
says an apoplexy or epilepsy would produce the same symp- 
toms ; but as to an apoplexy it is not likely to attack so young 
and so thin a man as Sir Theodosius was ; and as to an epi- 
lepsy, the other witnesses tell you they don't think the 
symptoms, which have been spoken of, show that he had any 
epilepsy at the time.'' 

The jury retired to consider their verdict, but their minds 
were as entirely made up as that- of the judge ; and in nine 
minutes they returned with a verdict of guilty. Mr. Justice 
Buller proceeded immediately, to pass sentence of death upon 
the prisoner. 

" John Donellan, the offence of which you now stand con- 
victed, next to those which immediately affect the state, the 
government, and the constitution of the country, is of the 
blackest dye that man can commit. For of all felonies murder 
is the most horrible, and of all murders poison is the most * 
detestable. Poisoning is a secret act, against which there are 
no means of preserving or defending a man's life ; and, as far 
as there can be different degrees in crimes of the same nature, 
your's surpasses all that have ever gone before it. The man- 
ner and the place in which this dark deed was transacted, and 
the person on whom it was committed, much enhance your 
guilt. It was committed in a place where suspicion at the 
instant must have slept, where you had access as a bosom 
friend and brother, where you saw the rising representative 
of an ancient family reside in affluence, but where your 
ambition led you, proudly but vainly, to imagine that you 
might live in splendour and in happiness, if he, whom you 
thought your only obstacle, were removed. Probably the 
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greatness of his fortune caused the greatness of your offence; 
and I am fully satisfied, on the evidence given against you 
that avarice was your motive, and hypocrisy afforded you the 
means of committing this offence. That the deed was done 
by you, which not only hastened him, but must very soon 
hurry you to an untimely grave, has been fully proved to the 
satisfaction of myself and the jury ; and I think it impossible 
to find any, even of the meanest capacity, among the numerous 
auditory now standing around you, that can doubt about your 
guilt." 

The prisoner was executed the Monday following, denying 
his guilt. We totally dissent from the opinion of those who 
believe in his innocence, and accuse Mr. Justice BuUer as the 
shedder of innocent blood. We are assured that there never 
was a case brought into a court of justice in which so many 
circumstantial facts were elicited, all tending to an irresistible 
conclusion of guilt: but we are by no means surprised at the 
sympathy which the fate of even this atrocious criminal ex- 
cited. Englishmen love fair play, and their honest prejudices 
were excited, on learning that the chief witness for the prose- 
cution had been privately examined ; that a sort of private 
rehearsal had taken place ; that an eminent counsel was to be 
brought down special to ensure a conviction ; and that the 
judge openly avowed his certainty of the prisoner's guilt. 
They believed that a reasonable chance of escape was not 
afforded to the culprit ; that the humane wish, God send you 
a good deliverance, was withheld from him ; and their sympa- 
thies, however abhorrent of his crime,.closed fi-eely around the 
doomed criminal. 

The medical question is fought cum odio phuquam theobh 
gico even to the present day.^ 

The circumstances of this trial tended to confirm the general 
impression of BuUer's rigorous severity, which two rash say-* 
ings of his had previously created. The first of these dicta 
Was, that previous good character went rather in aggravation 
than in mitigation of punishment, for the longer a prisoner 
might have lived in the good estimation of his neighbours, the 
more guilt was there in his losing iU A paradox certainly 

> 2 U M. 49. 
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very alien from the mild spirit of a Christian judge. The 
other unguarded saying, which escaped from him unpremedi^ 
tatedly, excited general animadversion, namely, that a husband 
had a right to chastise his wife with a stick no thicker than 
his thumb. The subject offered too fair au opportunity to 
the caricaturists not to be eagerly grasped at. His portrait as 
Judge Thumb speedily adorned th^ print-shops, and the 
women enjoyed a hearty laugh at the expense of this ungallant 
champion of club law. 

While these light shafts of satire glanced innocently by, a 
more ponderous missile was hurled at his unforgiving temper 
by the redoubtable hands of Dr. Parr. That humane pedant 
having rushed with horror from the butcher's shambles at 
Warwick, as he termed the courts of justice there, hastened 
to launch the following diatribe; and however difficult to 
recognize the portraits, classical curiosities they certainly are. 
^' With learning, taste, and genius, that adorned the head, but 
improved not the heart, one of them was a sober> subtle, in- 
exorable interpreter and enforcer of sanguinary statutes. 
With a ready memory, keen penetration, barren fancy, vulgar 
manners, and inftiriate passions ; the other carried about him 
an air sometimes of wanton dispatch, and sometimes of savage 
exultation, when he immolated hecatombs at the altar of pub- 
lic justice. Armed with giant strength, and accustomed to 
use it like a giant, these protectors of our laws transferred to 
acts of thievery that severity which the courts of Areopagus 
employed only against cut-throats. If an altar of pity, like 
that of Athens, had been placed in the avenue to our English 
courts, the steps of Cynopes would not hav^ been turned 
aside to the right or to the left. His eye would have 
darted on the emblems of the altar ; with a glare of fierce 
disdain he would negligently have swept the base of it with 
the skirts of his robe. My hope#s> that the mercy which they 
showed not to others in this world may, in another world, be 
shown to them." Circumstances delayed the publication of 
this extraordinary morceau till after the death of Cynopes, as 
Buller is there termed ; had he seen it in his lifetime, we are 
satisfied^ so placable was his nature, that he would have been 
the first to shake hands with Doctor Parr, and assure him, 
that the monster he had drawn, was one entirely of his own * 
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invention. The rigour with which he awarded the punish- 
ment of death must be imputed to the age^ and not to the 
individual. He appears to have been less severe than several 
of hia colleagues, — Mr. Justice Heath, for instance, who, 
several years after, left a man for execution, under a particular 
statute, for cutting down a grove of sixty or seventy young 
trees. Death appears to hav^ been the dread penalty for 
offences against property, and the calendar of larceny to have 
been marked with the characters of blood. Our age is better 
than the last in some particulars ; in none more than in the 
spirit of humanity which it has infused into the criminal code. 
We think and speak of executions in a manner and spirit 
totally different from our fathers ; and our complaint against 
the judges of the last age is, that they did not, by a merciful 
administration of harsh statutes, anticipate the coming gene- 
ration. But however inexorable after verdict, Mr. Justice 
BuUer held the scales of justice equal between the crown and 
the prisoner during the trial. It used to be said of him, by 
those who, from their situation in life, were most likely to 
form a true judgment of that part of his character, that no 
person, if guilty, would choose to be tried by him, but that 
every one, if innocent, would prefer him for his judge: than 
which, surely nothing can describe more emphatically the 
general opinion of his great discernment and impartiality. 
Leach's Crown Law abounds with testimonies of his acute- 
ness and discretion. On one occasion a man was tried before 
him for a capital offence ; the witness for the prosecution de^ 
posed strongly against him, and as the case was going on a 
grand juror threw down a note to the prisoner's counsel, 
stating that the witness had sworn quite the reverse before the 
grand jury that morning. The [statement was immediately 
made known to the courts and Judge BuUer ruled, contrary to 
precedent^ that the grand juror should be allowed to appear 
as a witness. He did appear, the prisoner was acquitted, and 
the witness was afterwards convicted of perjury. With cha- 
racteristic good sense, he was one of the earliest to explode 
the test, that whenever the lungs float in water the child must 
have been born alive, a delusive theory, by which it is to be 
feared several lives have been sacrificed. In one instance 
only do we remember the captious spirit of the special pleader 
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obtaining a victory over the more expanded wisdom of the judge. 
It was in an indictment, laying the property in James Hamilton, 
commonly called Earl of Clanbrassil, whereas in truth and in 
fact he was earl by right and not by courtesy ; the judge feared 
that the words " commonly called " were not mere surplusage, 
but would vitiate the indictment. His fears, however, were 
not responded to by the other judges. As a constitutional 
lawyer Mr. Justice Buller was thought to lean too strongly to 
the prerogative ; but if ever justly liable to the reproach it 
must be confessed that he effaced it during the state trials, 
which darkened the latter period of his judicial life. Ill 
health prevented him from attending more than a small por- 
tion of Hardy's trial, but his exposition of what he deemed the 
law and constitution, betrayed no signs of weakness, and was 
most sound. 

In 1798 Mr. Justice Buller was appointed the head of a 
special commission for the trial of O'Coigley, O'Connor, and 
others accused of high treason at Maidstone. His deportment 
duriilg these trials, rendered remarkable by some extraordi- 
nary incidents, elicited the admiration of all parties. We do 
not notice the higher qualities of the judicial mind, for these 
he had always at command. The prisoners had been detected 
in clandestinely, attempting to embark for France, and on the 
person of one of them was found a document full of treasonable 
matter. Sir Francis Buller delivered a charge, replete with 
practical sense and information. " Among the unthinking," 
he said, '' and those who do not take a comprehensive view of 
the subject, much mischief may be done by artful and design- 
ing men, who aggravate the defects of one constitution, and 
dwell only on the advantages of others ; and, notwithstanding 
the imperfections of human wisdom, require unerring conduct 
from their governors ; imputing every mischief of chance to 
ill design and corruption, and as a correction of all these evils, 
they teach the people that the government are to be in their 
hands. They whom this latter argument may allure, would 
do well to consider, whether any change of government can 
really better the condition of the body of the people. The 
actual exercise of power must, from its nature, be vested in a 
few ; it may shift where there is no monarchy, from the hands 
of one contending party to those of another, but the mass of 
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the people must remain where they are, — employed at the 
anvil, the loom, and the plough, or in some occupation which 
will afford a maintenance and support. There is nothing 
which prevents men of abilities, equal to great situations, from 
attaining in this country the highest situation and honours, of 
which the instances are numerous in every department. But 
as no state can gratify the views and ambition of every one, 
who may feel his fortune wearing away, may think his merit 
neglected, or his abilities employed on subjects below them, 
men of this description wi]l look to times of trouble and con* 
fusion, as affording them opportunities, which in the regular 
course of settled government cannot arise, when they may ob- 
tain in a day what no length of labour could have procured, 
without the assistance of chance : when they may rise to sud- 
den elevation by the downfal of others ; and when, from the 
general misery of their country, they may, by possibility, ad- 
vance their own private interest To guard against the 
machinations, of such restless and turbulent spirits, the common 
law, and the statute law of the land, have made several provi- 
sions, at the head. of which the code of criminal law relating 
to high treason is to be placed." The learned judge then pro- 
ceeded to explain the law in his wonted clear manner. A 
most strange incident took place previous to the impannelling 
ofthe common jury. A clergyman, who deserves to be gib- 
beted to infamy, by [name the Reverend Arthur Young, was 
complained of to the judge, as having attempted to practise 
with the persons who were summoned to constitute a jury. A 
letter of his, which was read in open court by Mr. Plumer, 
proved, that in the fury of his politics, he had forgotten the 
very elements of his Christian profession. " I dined with 
three of the jurymen of the Blackburn hundred, who have 
been summoned to Maidstone to the trial of O'Connor and 
Co., wealthy yeomen, partizans of the high court party. I 
exerted all my eloquence to convince them how absolutely 
necessary it is at the present moment, for the security of the 
realm, that the felons should swing. I represented to them 
that the acquittal of Hardy and Co. laid the foundation of the 
present conspiracy, &c. I urged them to hang them through 
mercy ; although the judge is sufficiently stern, and seldom 
acquits when hanging is necessary, the only fear I have is, that 
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when the jury is impannelled Blues may gain the ascendancy. 
The three men are thoroughly sensible that they would lose 
every shilling by acquitting these felons." 

Mr. Justice BuUer heard this letter read with the indigna- 
tion natural to an honest man, and exclaimed, in tones of the 
deepest resentment, " This clergyman ought to be punished, 
and very heavily." His name was repeatedly called, but he 
prudently kept himself beyond the jurisdiction of the court. 
The result of the trial was very different from what his san- 
guinary temper had conspired to make it. After a very humane 
summing up, all the prisoners were acquitted, with the excep- 
tion of the Roman Catholic priest, O'Coigley, of whose guilt 
there could be no doubt. It was now late at night, and 
Judge Buller proceeded to pass sentence of death upon the 
prisoner. At the close of his emphatic sentence a scene 
occurred without precedent in a court of justice. 

The hall was crowded to excess, partly with the friends of 
Mr. O'Connor, who had come down in crowds from London 
to bear witness of his character, including the leaders of oppo- 
sition. Grey, Tierney, Sheridan, Erskine, and others; and 
partly by the officers of justice, who had mustered in large 
force, from apprehension of a rescue. Judge Buller directed 
the gaoler to remove the rest of the prisoners ; but O'Connor's 
friends exclaimed that he was acquitted, and must be dis- 
charged. At this moment of confusion he leapt out of the 
dock, and a violent conflict immediately ensued, between those 
favouring and those opposing his escape. The lights in^ the 
immediate neighbourhood were extinguished, weapons were 
drawn and blows struck ; and so great was the excitement 
that one of the counsel for the prisoner took part in the afiray. 
The Clerk of Assize jumped on the table, and drawing a 
sword flourished it before the judges, who hastened to remove 
the weapon in safety from the hands of their trembling cham- 
pion. The judges remained standing on the bench during the 
whole of this extraordinary riot, conscious that their presence 
must impose some awe, and might possibly prevent bloodshed. 
O'Connor effected his escape to the street, but was there re- 
taken, and brought back to his former station ; and, after an 
interval, the blended firmness and dignity of the judges suc- 
ceeded in restoring order. Earl Thanet and Mr. Ferguson, 
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tiie barrister, were afterwards convicted in participating in 
this disgraceful riot, and sentenced to different terms of im- 
prisonment and fines. It has been made matter of reproach 
to the . learned judge, that he did not always display like 
presence of mind, and that he sometimes, in a moment of petu- 
lance, compromised his station. His celebrated altercation 
with Mr. Erskine has been adduced as a proof of this, when 
on the trial of the Dean of St. Asaph, at Shrewsbury, that 
fearless counsel persisted pertinaciously, but not more than 
his duty to his client demanded, in asking the jury to explain 
their verdict. The judge interposed with warmth : " Sit down 
Mr. Erskine, know your duty, or I shall be obliged to make 
you know it in some other way." The advocate rejoined with 
equal warmth, •* I know my duty as well as your lordship 
knows your duty ; I stand here as the advocate of a fellow 
citizen, and I will not sit down.'* The judge was silent, and 
must have felt it some derogation of his dignity, to have 
uttered threats which, in his cooler moments, he did not 
design to carry into execution. On another occasion his pre- 
cipitancy allowed his quondam pupil to gain the advantage 
over him. Erskine, in defending a prisoner under prosecu- 
tion for a libel, quoted a sentence or two from a printed book; 
he was hastily interrupted by Judge BuUer, who said, " it 
was no defence of one libel to quote another, and a worse, in 
support of it." Erskine immediately turned to the jury, 
'^ You hear, gentlemen, the observation of his lordship ; from 
that observation, I maintain, you must acquit my client. My 
quotation is from Locke ; shall we condemn a writer whom 
the judge declares not to go the length of that great man?" 
But though starts of temper may, in some few rare instances, 
have betrayed the judge into sayings and acts of indiscretion, 
still more rare and unfrequent are the instances, in which the 
ingenuity of counsel detected slips of memory, or errors in 
judgment. That he sometimes decided wrongfully there is no 
doubt; but, considering the number of new points which 
daily arose, for his decision, the wonder is that he should 
have been right in so many, and not that he was fallible in a 
few. But he brought to the judgment of every case, a mind 
saturated with learning ; and in his numerous common-place 
books had supplied the defects of former reporters. It was 
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almost sad to behold him in latter days recurriilg, with pallid 
cheek and attenuated frame, to those treasures of his youthful 
industry ; for to these and similar labours, the spectator might 
well attribute his premature decay. 

In the winter of 1799 this venerable judge was seized with 
an illness which brought with it a total prostration of his 
physical energies. In the following year he was not able to 
^ resume his seat in Court even for a day. He delayed tender- 
ing his resignation, in compliance with the solicitations of his 
colleagues, and in the natural hope that he might yet regain 
vigour ; but when two terms had passed without change, and 
the warmth of summer seemed to bring no restoration, he 
visited the Chancellor on the 4th of June, and arranged that 
he should resign his seat on the following Friday. He paid 
visits to several other friends on that morning, returned to his 
house, in Bedford Square, to dinner ; and afterwards amused 
himself for a short time in playing at piquet with his neice. 
She observed some change in his countenance, and hinted her 
apprehension that he was unwell ; he acknowledged that he 
felt himself seized with a degree of languor and faintness for 
which he could not account, went to bed, and early the next 
morning expired without a groan, the immortal spirit having 
departed so easily that those who stood around could not 
ascertain the exact moment of its departure. He died on the 
5th of June 1800, at the comparatively early age of fifty-four. 
His body was interred, without pomp, in the churchyard of 
Saint Andrew's, Holborn. 

He h|id married very early in life, before attaining his ma- 
jority, and was succeeded in his title and estates by his son. 
Sir John BuUer Yarde, who had exchanged his surname for 
property of considerable value. His wealth was estimated 
at above eighty thousand pounds, for the accumulation of a 
greater part of which he was indebted to his professional in- 
come. He had been bequeathed the sum of two thousand 
pounds by Lord Mansfield, in acknowledgment of his having 
performed the larger portion of his judicial duties during the 
last three years of his life : a munificent legacy in the opinion 
of many, but which, if considered as a debt, — and so, we believe, 
the noble lord always held it, — appears to have been made 
matter of very nice calculation. Sir Francis was a man of 
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unexpensive habits, and for several years led a life of seclu- 
sion at Turnham Green, but one Armstrong, a sheriff's offi- 
cer, having retired on his gains, and built a house next door, 
the judge, who did not like to be thus elbowed by a subaltern 
of the law, withdrew to the more congenial region of Bedford 
Square. 

In person he was below the middle stature, and of spare 
habit, but his countenance was remarkably handsome, and 
beaming wdth intelligence. The large lustrous eye, and com- 
manding forehead, gave noble witness of the soul within. 
In private life, he united the most amiable temper with the 
most frank and conciliating manners ; his flowing courtesy was 
calculated to put the young and diffident at their ease, and 
make those of less polished manners feel quite at home in his 
company. There Js a tradition on the Oxford Circuit, that he 
once met at the first assize town with a very unsophisticated 
sheriff, who bluntly demanded of his lordship, as he was stepping 
into his carriage, whether he was a boni fide judge, — (the 
worthy fimctionary made but one syllable of fide), as they 
had been so often fobbed off with Serjeants in those parts. 
When satisfied on this important particular, he took his seat 
aside of the judge. A grave severity on the countenance of Mr. 
Justice BuUer, occasioned some misgivings in the mind of the 
sheriff, who expressed his fear that he had unwittingly done 
something wrong. " It is certainly," said his lordship with a 
smile, *^ against etiquette on these occasions for the sheriff' \o 
take his seat fronting the horses, unless," — he put his hand on 
the gentleman, who was starting up, — " unless invited»by the 
judge as I now invite you." Cradock tells a story of his 
encounter with another sheriff, not unamusing. The world 
was then not so highly refined as at present. After the usual 
opening of common topics, such as the roads and the weather, 
the high sheriff began to feel himself a little more emboldened, 
and ventured to ask his lordship whether at the last place he 
had gone to see the elephant. The judge with great good 
humour replied, " Why no, Mr. High Sheriff, I cannot say 
that I did, for a little difficulty occuned ; we both came into 
town in form, with the trumpet sounding before us, and there 
was a point of ceremony to be settled, which should visit first." 
One amiable trait of Mr. Justice BuUer deserves especial 
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mention. He was the active and zealous patron of many 
young men in the profession, whose studies he promoted, 
without regarding his own time or trouble, by the kindest 
attention, and the most willing assistance. By a short note 
of compliment, or scattering a few words of praise, he has 
cheered the hearts of many who were drooping under dis- 
couragement, and, by inspiring self-confidence, has lifted 
them to eminence. To Law, when smarting under the way- 
ward displeasure of Lord Kenyon, he displayed the most 
marked attention, and, by his frequent commendations, upheld 
the fame of that able lawyer when it might otherwise have 
been overborne by prejudice. To Abbott, afterwards Lord 
Tenterden, he was a still more efficient patron. Abbott (ac- 
cording to Sir E. Brydges) having become a member of his 
household as tutor to his sons, with the intention of afterwards 
taking orders, Mr. Justice Buller detected his admirable legal 
talents, persuaded him to choose the law as his profession, fur- 
nished him with the funds for entering an attorney's office, and 
thus became the fortunate means of giving to the Court which 
he loved, one of the ablest chiefs that ever presided over it. It 
is pleasant in reviewing the lives of those great judges who have 
ennobled Westminster Hall, to notice the alacrity with which, 
having profited so much themselves from generous patron- 
age, they have sought out and cherished, latent or rising 
talent at the bar. With an anxious care, similar to that of 
the priests of old, who watched over the young ministering .at 
the altar, that the sacred fire might never be extinguished, they 
appear to have been always on the search for lawyers worthy 
to be their successors, and deserving promotion, under whose 
administration, those laws which they cherished as their in- 
heritance, might be handed down pure and untarnished. Nor 
has their solicitude been unrewarded. Mansfield, Buller, 
EUenborough, Tenterden, — these form a series of names and 
titles, which shed a lustre round the law and its professors ; 
and their memories, we may rest assured, in the proud lan- 
guage of Milton, " God and good men will not let die." 
T. 

[We think it right to add, that Mr. Justice Buller was pretty generally suspected 
by his cotemporaries of an inordinate love of money and power ; and that his passion 
for high play, and his zeal in the acquisition of borough influence, led him i 
than once into situations unbecoming his dignity.] 
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ART.m.— QfJ THE PRODUCTION OF CASES PREPARED FOR THE 
OPINION OF COUNSEL. 

In the case of Bolton v. Corporation of Liverpool,^ Lord 
Srougham, speaking of the decision in Radcliffe v. Fursman^' 
nses these words : " So far this decision rules that a case laid 
before counsel is not protected ; that it must be disclosed. 
But the decision does not rule that disclosure must be made 
of a case laid before counsel, in reference to, or in contempla- 
tion of, or pending, the suit or action for the purpose of which 
the production is sought/' The principle contained in this 
passage is more extensive than at first sight it may appear to 
be. If the law is that a statement, which a client has written 
for his counsel, shall be disclosed in answer to a bill of dis- 
covery, it must also be law that the statement which he makes 
by word of mouth at a consultation is not a privileged commu- 
nication. No distinction in principle can be taken between a 
statement vivi voce and a statement in writing. The necessary 
consequence is, that the client may be interrogated upon matter 
stated in consultation ; and still further, as the privilege of the 
counsel is but the privilege of the client, that interrogatories 
may also be put to counsel. A doctrine to our minds more 
extraordinary, or more destructive of the relation which is 
generally understood to exist between client and counsel, could 
scarcely have been suggested ; and many of our readers may 
be startled to find, that the principle on which it rests has re- 
ceived the sanction of several of our ablest judges. Chief Baron 
Alexander, Lords Brougham, Lyndhurst, and Eldon. 

A principle sheltered under such high authority is a formi- 
dable object of attack; and, indeed, it could hardly have been 
approached, if we supposed that these eminent lawyers had de- 
cided upon it with their judgments unfettered. But we can satisfy 
our readers that this is not the case. It is very true that they 
have enforced the principle ; yet we can show from their own 
expressions that they enforced it only upon the supposition 
that it was previously decided, and, that several of them have 
recognized it with extreme reluctance. The case, in which the 
point is supposed to have been decided, is Radcliffe v. Fursman. 
Sir John Leach,^ in speaking of it says, "The case in the House 

* 3 Sim. 467 ; 1 M. & K. 88. * Walker v. Wildman, 6 Mad. 47. 1821. 
*2Bro.P.C. 614. 1730. 

£2 
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of Lords, where the client was ordered to produce a case stated 
for the opinion of counsel, has been followed in specie but not 
in principle." We have been informed by some gentlemen 
who constantly practised in his Court, that he always treated 
it as very objectionable ; and fi'equently said, that, except in 
circumstances precisely similar, he would not follow it. Bolton 
V. Corporation of Liverpool^ is one of the most important 
cases upon the subject. The present Lord Chief Baron, in 
speaking of that case, says, *^ I own I think that case went 
too far. Communications of that nature are strictly privi- 
leged."^ And again ; " It is disagreeable to be called upon 
to review the decisions of eminent persons, but if I am bound 
to give an opinion, I must say that the order to produce con- 
fidential communications in respect to matters o^ fact, relating 
to a party's title, have proceeded upon a principle which it is 
not necessary to extend. Many of the cases which have been 
cited for the plaintiff do not go the length contended for ; 
certainly not the case in Vesey, because there both parties were 
interested directly in the motion; and under such circumstances, 
that case and others h9.ve established a precedent which we 
cannot overcome. As to the decision of Lord Brougham and 
the Vice-Chancellor, I should say, that the statement for coun- 
sel which they ordered to be produced was as much protected 
as that which they refused." ^ He also says, " I had an op- 
portunity of investigating the authorities on which that decision 
was made, and I found that they were all cases in which the 
party seeking the production had a direct interest in the docu- 
ments sought for." Lord Abinger is an authority of peculiar 
weight upon this subject, for he was the counsel principally 
consulted in the common law proceedings between the Corpo- 
ration of Liverpool and Mr. Bolton. After the Vice-Chancellor 
had decided that the cases should be produced, " the defend- 
ants," says Lord Abinger, " by my advice appealed firom that 
decision to Lord Brougham." 

We shall follow the course adopted by Lord Abinger, and 
investigate the orginal authority upon the question. By doing 
so, he came to the conclusion, that the plaintiff has a right to 
the production of the case, if it supports his title. We hope 

\ 3 Sim. 467 ; I M. & K. 68. ^ Ibid. 40. 

2 Knight V. Waterford, 2 Y. & C. 39. 1836. 
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to induce our readers to draw a still stronger inference; namely, 
that the old authority has no weight at all upon the general 
question, and can be correctly quoted only in cases in which 
the defendant occupies the character of trustee for the plaintiff, 
or perhaps if he is attorney, or in any way fills the capacity of 
agent 

Our first proposition will be, that Radcliffe v. Fursman is 
no authority for the application of the principle to cases in 
general. 

Our second^ that in subsequent cases the judges have not 
expressed their own opinion, but have considered themselves 
bound by Radcliffe v. Fursman. 

Our tJiirdy that the principle is quite inconsistent with cer- 
tain rules of evidence which are firmly established. 

Our fourthy that upon general reasoning it ought not to be 
adopted. 

We really can offer no apology for inviting our readers to a 
detailed investigation of this question. It is vitally important 
not merely to the members of our profession, but also to every 
person who may. ever be in any way concerned in legal pro- 
ceedings. The evil has already gone so far, that counsel have 
sometimes reijommended their clients to make no statement 
upon paper, or to destroy their statement as soon as the opi- 
nion upon it has been received. If, then, we are correct in 
stating that the rule now in operation is vicious in principle, 
and rests upon a mistaken conception of an old case, the more 
thoroughly the matter is sifted, and the sooner a resistance is 
oflfered to the enforcement of the principle, the profession and 
the public will gain the greater benefit. 

First, then, that Radcliflfe v. Fursman is no authority for the 
application of the principle to cases in general. It appeared 
in that case that Jasper Radcliffe, father of Walter Radcliffe, 
the appellant, executed two bonds in which Martha Mannaton 
took the beneficial interest. Jasper Radcliffe, at his death, 
devised real estates to two trustees for a term of 500 years, in 
trust for the payment of his just debts, and made Jasper 
Radcliffe, his son, executor and residuary legatee. Events 
happened by which Martha Fursman, the respondent, became 
entitled to the beneficial interest in the bonds, and Walter 
Radcliffe^ the appellant, to the term of 600 years, as trustee. 
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and subject to this trust, to the real and personal estate of 
Jasper Radcliffe, his father. So that the relation which sub- 
sisted between him and Martha Fursman was that of trustee 
and cestui que trust. 

" Application being made to the appellant on behalf of the 
respondent for payment of the said legacy and bonds, and he 
having refused to pay the same, a bill was in Easter term, 175S9, 
exhibited against him in the Court of Chancery, in the name 
of the respondent, by her next friend, to compel him to pay the 
same. 

This bill charged that the appellant well knew or believed 
that these bonds were never paid; and as a demonstration 
thereof, that the appellant himself, or some person on his be- 
half, so declared or stated in some case for the opinion of some 
counsel ; but to conceal the truth of such case, he stated the 
same by way of A., B., and C, and other letters ; and in par- 
ticular stated, that A. B. (innuendo the said Jasper Radclifie^ 
the father,) died about four years after giving two bonds, (in- 
nuendo the said two bonds,) without payment thereof; and 
further stated, that the eldest son of the said A. B. died about 
seven years after his father, wi|;hout paying any part of the 
principal or interest due on the said bonds; and then consulted 
whether length of time would not prejudice the respondent's 
right to the said bonds. The bill, therefore, required a parti- 
cular discovery of these facts, and that the said case might be 
set forth in haec verba et literas. 

To so much of this bill,' as required the appellant to set 
forth in haec verba et literas the said case stated by him for the 
opinion of counsel, or to what counsel such case was stated^ or 
what opinion was given thereon, he demurred; alleging for 
cause, that the plaintiff was not entitled to any such discovery^ 
and that the opinion was taken for the appellant's own private 
use and satisfaction. 

The demurrer being argued before the Lord Chancellor 
King on the 3d of March, 1729, his lordship was pleased to 
overrule the same as to setting forth the said case, but to allow 
it as to all other matters. 

The appellant, therefore, appealed from so much of this 
order as overruled the first jpart of his demurrer. 

Amongst the arguments for the' respondent, it was said. 
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That the state of the said case was in a matter where the 
appellant was not merely concerned in his own right, but as a 
trustee of the bonds for the respondent, and a trustee also of 
the estates liable to the payment of them ; and, besides, no 
inconvenience could possibly arise to him from making such 
discovery, but paying the bonds, upon its appearing that they 
were really due. The order complained of in the appeal was 
affirmed." 

It appears upon this statement that, in respect of the term 
of years which was in the possession of Radcliflfe, he occupied 
two characters. So far as Mrs. Fursman was concerned, he 
was trustee ; after the satisfaction of her ckdms, he had the 
beneficial interest. Yet, until he showed that the trust had 
expired, he was to be viewed by the Court in his capacity of 
trustee. Had he pleaded the statute of limitations, or any 
other matter negativing the existence of the trust, the autho- 
rity would have been entirely different ; but the course which 
he adopted was to demur, and coming before the Court still in 
his character of trustee, to argue that the case was protected 
as a privileged communication. It seems then, to us, that the 
reason, why Radclifie was obliged to produce the case, was 
founded not upon any general right which a plaintiff has 
against a defendant, but upon the specific relation which, 
subsists between cestui que trust and trustee ; upon the duty 
of the trustee to take every possible step for the benefit of the 
cestui que trust; upon the equitable presumption that every 
step which he takes is taken with that view ; and upon the 
obligation which naturally ensues, to discover to the cestui 
que trust every act which he has done in respect of the pro- 
perty in trust. As this appears to us to be the gist of the 
whole question, we shall enter somewhat more at length into 
the duty of a trustee towards his cestui que trust. 

It is very difficult for a trustee to obtain a beneficial interest 
in his trust property. His purchase of it seems ^ to be not ab- 
solutely void, but is always liable to be opened, if a more 
advantageous sale could have possibly been made. Lord 
£ldon^ says "that a trustee may buy from the cestui que 
trust, provided there is a distinct and clear contract, ascer- 

T Campbell v. Walker, 5 Ves. 680. 1800. 
* Coben v. Trecotbick, 9 Yes. 247. 1804. 
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tained to be such after a jealous and scrupulous examination 
of all the circumstances, proving that the cestui que trust 
intended the trustee should buy ; and there is no fraud, no 
concealment, no advantage taken by the trustee of informa- 
tion acquired by him in the character of trustee." — " If an 
adventitious advantage accrued, yet if the party had not de- 
vested himself of the character of trustee by an unqualified 
authorized contract to buy, the cestui que trust is entitled to 
the most casual advantage that might arise." " The princi- 
ple," said Lord Manners,^ "to be extracted from all the 
authorities amounts to this, that whenever a mortgagee, exe- 
cutor, pr trustee or tenant for life gets an advantage by either 
being in possession or behind the back of the party mortgagor, 
cestui que trust, or remainder-man, he shall not retain the 
same for his ovirn benefit, but hold it in trust'' " The prin- 
ciple," said Lord Eldon,^ " is, that as the trustee is bound by 
his duty to acquire all the hnowledge possible to enable him 
to sell to the utmost advantage for the cestui que trust, the 
question, virhat knowledge he has obtained, and whether he has 
fairly given the benefit of that knowledge to the cestui que 
trust, which he always acquires at the expense of the cestui 
que trust, no Court can discuss with competent sufficiency, or 
. with safety to the parties." In Cane v. Allen, ^ Lord Eldon 
said, " The general rule that a trustee to sell could not 
purchase the trust estate was now pretty well settled." In 
Whichcote v. Lawrence, Lord Loughborough said, " It is ob- 
vious tliat this estate has not been sold to that advantage which 
the knowledge and abilities of the trustee, exerted towards this 
estate, when his own, obtained for himself; and if that know- 
ledge and ability had been applied at the original sale, when 
the estate was sold for the benefit of the creditors, it is obvious 
it would have been more beneficial to the creditors than the 
result of that sale, which, with the concurrence of the trustees, 
the defendant permitted, and at which he becanie the pur- 
chaser." " It is stated* as a proposition, that a trustee cannot 
buy of the cestui que trust. Certainly that naked proposition 
is not correctly true : but an emanation firom that which prevails 

» Nesbittv.Tredennick, 2 B. & B. 47. 1808. 

» Exparte James, 8 Ves. 348. 1803. » 2 Dow. P. C. 300. 1814. 

♦ Whichcote v. Lawrence, 3 Ves. 760. 1798. 
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in all cases^ in all laws and countries where trusts are admitted; 
led to great discussion in M'Enzie's case to prove, that the 
sale, where the trustee to sell is the purchaser, is ipso jure nihil ; 
that there is no sale, no contracting party. That is not the 
real sense of the proposition: but it is this, which is very plain 
in point of equity, and a principle of clear reasoning, that he 
who undertakes to act for another in any matter, shall not in 
the same matter act for himself." And again, he says, in 
Campbell v. Walker, " The reason of the rule is, that no man 
shall sell to himself." 

Our object in quoting these passages has been to show the 
intimate relation which Courts of Equity suppose to subsist 
between the trustees and cestui que trust. All that the trustees 
possess or know with reference to the trust property, they 
possess or know for the benefit of the cestui que trust. If 
they make a profit of it, they are accountable to him ; if they 
apply their abilities to the improvement of it, the Court pre- 
sumes that they have done so for his benefit. Trustee and 
cestui que trust resemble parts of one and* the same person; 
distinguished, however, upon a somewhat un&ir principle, 
viz. that the trustee indures all the labour, of which the 
cestui que trust takes all the firuit. The trustee may make 
much the same complaint as the members of the physical 
body in the well-known fable of Menenius Agrippa, " in- 
dignatas reliquas partes su^ cur^, suo laborc ac ministerio 
ventri omnia quaeri: ventrem, in medio quietum nihil aliud, 
quam datis voluptatibus frui." And he may look witK envy at 
the plaintifiTs in the fable, who enjoyed a reciprocity to which 
he is altogether a stranger — " Inde apparuisse, ventris quoque 
haud segne ministerium esse : nee magis ali, quelm alere eiim 
reddentem in omnes corporis partes hunc, quo vivimus vige- 
musque, divisum parit^r in venis maturum, confecto cibo, 
sanguinem."^ 

Bearing in mind, then, this indentity of interest and person 
which subsists between trustee and cestui que trust, we return 
to the consideration of Radcliffe v. Fursman. The case pre- 
pared for counsel contained information respecting the trust 
property. The trustee was bound to use it for the benefit of 
the cestui que trust. He was to be considered as acting for 

' Livy, lib. ii, 32. 
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his cestui que trust, and not for himself, in laying the case be- 
fore the counsel. If a doubt existed respecting the continuation 
of the trust interest, his duty was to bring that doubt to a 'de- 
cision f but until the termination of the trust interest had taken 
place, the Court would not regard him as acting adversely to 
the cestui que trust. Not merely was the case stated, but 
moreover the opinion was obtained for his benefit, and accord- 
ing to our notions both one and the other might have been 
required by a bill of discovery. ^ If the trustee could be viewed 
in a separate capacity, there would be that same conflict be- 
tween interest and duty which, in the opinion of Lord Mannei?s,^ 
rendered it impossible for a principal to have dealings with his 
agent. If the question put to counsel had concerned the sale 
of the trust property, the cestui que trust being entitled to the 
benefit arising from the sale, could not have been refused a 
sight of the opinion taken in preparation for it, ' Nor can the 
fact, that the inquiry was made from counsel with a view to 
establish a right adverse to the cestui que trust, make any 
difference, for the Court will not view the trustee according to 
his pleasure, sometimes as acting for himself, sometimes for his 
cestui que trust. " The Court^ will look with great jealousy 
on the conduct of trustees : and where a person has the arrange- 
ment and management of two estates, in one of which he is 
interested personally, in the other as trustee, the Court will 
not allow him to act for his own or the infant's benefit as he 
pleases." ^ 

Brown's Parliamentary Cases are reported in such a form, that 
the grounds upon which they were decided can never be posi- 
tively ascertained. However, it is not a mere conjecture of 
our own, that the decision in this case proceeded exclusively 
upon the defendant's character as trustee. Lord Eldon par- 
ticularly alludes to this point in Richards v. Jackson, and in 
the part of the argument of the case itself which has been 
already quoted^ it is laid down as one of the grounds upon 
which the respondent relied.* 

' As in Attorney-General v. Berkeley, where the opimon iras asked for the hen^* 
fit of both parties, 2 J. &W. 291. 1820. . 

> Dunbar v. Tredennick> 2 B. & B. 322. 1813. 

3 Wilkinson v. Stafford, 1 Ves. 43. 1789. 

^ In concluding our remarks upon this case it is right to add th« further doubts 
which have been suggested respeottng it. " Raddiffe t. Fursman is the case com- 
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We now venture to express a hope that our first proposition 
is established. A rule may be applicable between trustee and 
cestui que trust, and yet wholly inapplicable between any other 
parties. We have shown how intimate is the privity between 
such persons, and that such privity was made matter of ob- 
servation in the argument : it will, we think, be admitted, that 
Lord King and the other lawyers in the House of Lords may 
have compelled the trustee to produce the cases in his posses- 
sion, without entertaining any notion that there would be 
founded upon their judgment a claim by every plaintiff to see 
all the cases relating to any question at issue which a defend- 
ant may have laid before counsel.^ 

Our second proposition is, that in subsequent cases the 
judges considered themselves bound by Radcliffe v. Fursman. 

In Richards v. Jackson,^ Lord Eldon says, '^ If that case in 
the House of Lords turned upon the peculiarity, that the de- 
fendant was trustee of the bonds, a similar specialty is not 
wanting in the present case. There is so much objection to 
breaking in upon the confidence between counsel or solicitor 
and client, that, if it were res integra, I should be inclined not 
to indulge such an inquiry: hut I am bound by authority to 
overrule this demurrer, which covers too much: the bill hav- 
ing sufficient allegation of facts contained in these cases, and 

ffionly relied on in these questions. It is a decision of Lord King's, affirmed in 
the House of Lords. If it had decided the question, there would have been no 
alternative but submission. The report in Brown's Parliamentary Caaes is imper- 
fect, and in one respect not ccttrect ; for it conveys an inaccurate notion of the nature 
of the demurrer. But even by the report, and certainly by the printed cases, which 
I have examined together with my noble and learned predecessor, it appears plain 
that the record did not show any suit to have been instituted, or even threatened at 
die time the case was stated for the opinion of counsel ; and the decision being upon 
the demnner, the Court had no right to know any thing which the record did not 
disclose. All the Court knew was, ^at a case had been laid before counsel at som« 
time in order to satisfy the party consulting, whether his rights had been a£fected by 
a certain lapse of time. And the ground on which the prodaction was resisted 
appears to have been, the mischief of disclosing statements confidentially made for 
the private use and satisfsiction of parties." — Per Lord Brougham in Bolton v* 
Corporation of Liverpool. 

* Stanhope ▼. Roberts has been mentioned as an authority upon this question ; 
but decidedly it does not apply, as the counsel, whose privilege was there raised as 
a ground for objectiug to produce the papers, was an interested party, and as such 
bound to produce them -, 2 Atk. 214. 

« 18 Ves. 474. 1812. 
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opinions material to the plaintiflF's case, to the discovery of 
which he is entitled." 

In Preston v. Carr/ Lord Chief Baron Alexander ordered 
the production of the case, and Baron Garrow said, "I concur 
with the Lord Chief Baron, on the authority of the case in the 
House of Lords, that the plaintiff is entitled to the production 
of the first case, and to the facts of the second. I say on the 
authority of that case ; for I should certainly feel inclined to 
go with those who have expressed an opinion, that that case 
ought not to be carried any further." The view of the subject 
taken by Sir John Leach has been already mentioned; 

In Newton v. Berresford,* Lord Lyndhurst, speaking of 
cases for counsel's opinion says, " With respect to them, the 
question seems now to be settled, it having been repeatedly 
decided under similar circumstances, that a defendant is bound 
to produce such documents." 

In Bolton v. the Corporation of Liverpool,^ Sir Lancelot 
Shadwell does not specifically mention RadcliflTe v. Fursman, 
but we have understood that he treated the question as one so 
completely decided, as not to leave him the exercise of any 
discretion. Lord Brougham observed, in giving judgment 
upon the appeal,* " Yet violent as such compulsory disclosure 
may be deemed, and wholly inconsistent with the possibility of 
safely transacting judicial aflfairs, if the autliorities are in its 
favour y we must submit'' 

In Knight v. Waterford,^ Lord Abinger said, " I do not 
think it material whether such communications relate to a cause 
now in progress, or to matters which took place on former 
occasions. In Bolton v. Corporation of Liverpool, Lord 
Brougham was, I believe, of that opinion,^ but thought him- 
self bound by the authorities to adhere to the distinction." 
Lord Abinger's own view of the law is taken entirely from the 
previous decisions. He particularly says that he has consulted 
them, and adopted the principle which he believes to prevail 
in them. 

« 1 Y. & J. 179. 1826. ♦ 1 M. & K. 95. 1833. 

9 1 Younge, 378. » 2 Younge,38. 1836. 

» 3 Sim. 487. 1831. 

^ Lord Brougham, speaking of such disclosures, says, ** they can only be justified 
if the authority of decided cases warrants it." 
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It is impossible to look through this series of authorities 

without observing that they do not contain any approbation of 

the rule, even by any one of the judges who enforced it ; but, 

on the contrary, expressions of undisguised disapprobation 

by Lords Eldon, Brougham, and Abinger. Lord Abinger 

puts a limit upon it according to the view which be takes of 

the original case, and appears to doubt the correctness of it 

even after this reduction of its force. Is it not a fair inference, 

that if he had taken the same view of that case which we have 

offered for consideration, he would have limited the rule still 

fiirther to cases of an exactly similar kind; that is, to cases 

between trustee and cestui que trust, or between principal and 

agent, or to any other cases of the same complexion ? And are 

not we justified in presuming, that if the next case which is 

submitted to a Court of Equity shall be heard by a judge who 

construes with a like strictness the decision in Radcliffe v. 

Fursman^ he will feel himself at liberty to limit the rule still 

further, and to enforce the secret confidence between client 

and counsel as strictly as the general principles of law, and the 

relation borne by the two parties to one another, may seem to 

require ? It is under the impression that these two questions 

must be answered in the afiirmative that we proceed to investi^ 

gate our remaining propositions. They will guide us to the 

conclusion which a judge may be induced to make under the 

circumstances which we have just supposed. 

Third. — That the principle is quite inconsistent with certain 
rules of evidence which are universally acknowledged. 

It will, perhaps, be convenient, if we mention the precise 
point, which we shall endeavour to establish. There is no 
necessity for contending that cases laid before counsel, with 
reference to suits in progress, are privileged. Upon that point 
there is no doubt. Nor that such cases are privileged, if the 
matter contained in them relates exclusively to the defendant's 
title. Upon that point the decision in Knight y. Waterford 
will probably be held conclusive. On the other hand, we claim 
no privilege for defendants who are not in their character in- 
dependent of the plaintiff; that is, if they are agents or trustees, 
if their position is such that in every thing which they say or 
do they are bound to pursue the benefit of the plaintiff. Again, 
we do not claim a privilege for any information which is not 
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communicated in professional confidence ; ^ " the moment con- 
fidence ceases, privilege ceases." * " If any thing come to the 
defendant's knowledge before he was a counsellor, or upon any 
other account, he shall not have the privilege of the bar, and 
is obliged to answer." ^ '^ The protection does not extend to 
cases where the counsel, attorney, or solicitor, is employed in 
matters not professional — as in a treaty for the purchase of an 
estate." ^ But we contend that if a defendant, who is in respect 
of the plaintiff sui juris, and not accountable to him with re- 
ference to the matter in question, has made a statement to a 
solicitor or counsel for professional purposes, that statement, 
although made long ago, and not with any view to a suit 
now in progress, should be treated as a privileged commu- 
nication. 

It was ruled in Bulstrod v. Letchmere,^ upon a demurrer to 
a bill exhibited for the discovery of deeds in the defendant's 
possession, and of the contents of other deeds which he had 
seen of Mr. Dingley's estate, that the defendant, being a coun- 
sellor at law, shall not be bound to answer concerning any 
writings which he hath seen, nor for any thing which he 
knoweth in the cause as counsellor. " This doctrine of privi- 
lege," says Mr. Justice BuUer,^ " was fully discussed in a case 
before Lord Hardwicke. The privilege is confined to the cases 
of counsel, solicitor, and attorney." " It is subject of a just 
indignation, where persons are anxious to reveal what has been 
communicated to them in a confidential manner ; and in the 
case mentioned, where Reynolds, who had formerly been the 
attorney of Mr. Petrie, but who was dismissed before the trial 
of the cause, wished to give evidence of what he knew relative 
to the subject, while he was concerned as the attorney, I 
strongly animadverted on his conduct, and would not suffer 
him to be examined : he had acquired his knowledge during 
the time that he acted as attorney; and I thought that the 
privilege of not being examined to such points was the privi- 

^ See caste upon this subject collected in 2 Star, on Evid. 230. 
» Parkhurst v. Lowten, 2 Swan. 216. 1819. 
' Bulstrod V. Letchmere, 2 Freem. 5. 16?6. 
*Walkerv.Wildman,6Mad. 47. 1821. Per Sir J. Leach. 
* Wilson V. Kastall, 4 T. R. 759. 1792. See Cromack v. Heathcote, 2 Brod. & 
B.5. 1820. 
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lege of the party, and not of the attorney ; and that that pri- 
vilege never ceased at any period of time. In such a case it is 
not sufficient to say that the cause is at an end ; the mouth of 
such a person is shut for ever, I take the distinction to be 
now well settled, that the privilege extends to those, three 
enumerated cases at all times, but that it is confined to these 
cases only/* Sir J. Leach ^ held the protection to extend not 
merely to communications made pending an action or suit, but 
to every communication made by the client to counsel or attor- 
ney, or solicitor, for professional assistance. A motion^ to 
compel an attorney to produce papers of his client has been 
refused with costs. " No counsel, attorney, or solicitor," says 
Lord Eldon, *^ ought to betray the secrets of his client." ^ The 
depositions^ of an attorney have been suppressed as to all such 
matter as came to his knowledge in his character of attorney. 
Lord Hardwicke thought that the privilege extended to a con- 
vey)uicer.^ In Greenough v. Gaskell,^ a motion was made 
that a solicitor, defendant in the suit, should produce certain 
papers and letters written or received by him in his capacity of 
confidential solicitor. Lord Brougham reviewed many of the 
principal decisions upon the subject; those ''^ in which the pri- 
vilege has been allowed, and those ^ in which it has been re- 
fused, commented upon "several of the cases which have been 
already mentioned, and decided that a solicitor cannot be com- 
pelled to disclose papers delivered, or communications made 
to him, or letters or entries made by him in that capacity. 
In considering the efiect of these cases, it must be borne in 

I Walker v. V^ildman, 6 Mad. 47. 1821. 

* Wright V. Mayer, 6 Ves. 281. 1801. 

* Winchester t. Fournicr, 2 Ves. 447. 1762. 

* Sandford v. Remington, 2 Ves. 189. 1793. 

^ South Sea Company v. DoUifTe, quoted in 2 Atk. 525. See Gresley on Evi- 
dence, p. 280. 

•IM.&K.lOb. 1833. 

f Anon. Skinner, 404 ; Gainsford v. Gramner, 2 Campb. 9 ; Harvey v. Clayton, 
2 Swan. 221, n. ; Bobson v. Kemp, 5 Esp. 52 ; Brand v. Ackerman, 5 Esp. 119. 

'CuU ▼« Pickering, I Ventr. 197; Lord Say's case, 10 Mod. 40; Studdy v. 
Sanders, 2 Dow .& Ry. 347 ; Rex v. Watkinson, 2 Strange, 1 122 ; Doe v. Andrews, 
Cowp. 845; Cobden v. Kendrick, 4T.R. 431 ; Duffin v. Smith, Feake, 108 ; 
Clark V. Clark, 2 Moo. & M. 3 ; Williams v. Mundie, Ry. & Moo. 34 ; Broad v. 
Pitt, 1 Moo. & M. 234 ; Bramwell v. Lucas, 2 B. & C. 745. 



64 On the Production of Cases 

mind^ '^ that the rules^ of evidence are the same on both sides 
of the . Hall/' and therefore that weight may be allowed to 
cases at common law, as well as to cases in equity^ for. the 
decision of the rights of parties in respect of discovery. The 
cases shoWy that professional men can in no way be examined 
upon the matter disclosed to them by their clients for profes- 
sional purposes; and that, whether the matter does or does 
not relate to a suit still in progress. Moreover, that this 
secrecy is enforced for the client's benefit. The disclosure 
must not be made by the counsel, because it would injure 
him. It follows, by an almost necessary consequence, that 
it ought not to be required from the client himself. One 
distinction may possibly be suggested, namely, that the 
counsel's mouth is shut, in order that he may not have his 
client at his mercy ; while, on the other hand, there is no 
chance of the client's misrepresenting his own case. We 
mention the distinction without attributing to it any weight, 
for if it had been in contemplation, it must have appeared in 
some of the reported cases, and before this time would pro- 
bably have caused an attempt «to examine the client himself 
as to the statement made in consultation. The distinction 
would give rise to this anomaly, which our law always strives 
to avoid, that of different persons present during a transac- 
tion, one may give any false account of it he pleases, and the 
other must not disclose the truth. The aiguments used in 
the courts have been uniformly of one and the same kind, 
namely, that the privilege exists for the client's benefit, and 
applies to the thing communicated, without reference to the ' 
particular person, of whom the question is asked. If the 
client^ chooses to waive the privilege, the counsel may be 
subject to examination and cross-examination. It is clear 
that Lord Abinger regards it as a matter of indifference 
whether client or counsel is the person examined: "The 
privileges of the solicitor," he says,* "would be worth no- 
thing, if you could file a bill against the client, and make him 
discover what the solicitor cannot." If, then, that is the 

1 Greenough ?. Gaskell, ub. sup. 

a 2 Stork, on Evid. 231. 

» Knight V. Waterford. 3 Y. & J. 40. 1836. 
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principle of a long series of decisions made in courts of equity 
as well as of law^ upon motions to produce papers, and upon 
attempts to examine vivi voce, or by interrogatories, it must 
apply to statements made upoi\ paper, as well as to those 
made viv^ voce, and to the client who speaks or writes, as 
well as to counsel or attorney who reads or listens. 

Mr. Hare, in his work on Discovery, has collected all the 
cases upon this subject, and digested them with great accu- 
racy. He introduces a remark, fairly inferred from them, 
which, compared with the dictum of Lord Abinger, just 
quoted, shows in a clear point of view the inconsistent, we 
venture to say, the absurd state of the law. '" In a court of 
equity," writes Mr. Hare, " as against the party himself, 
a discovery may be compelled of matters, with regard to 
which the attorney examined as a witness, would not be 
obliged to answer;"^ the very power which, according to 
Lord Abinger's dictum, weuld render the privilege worth 
nothing. 

In considering the kind of cases in which the question 
arises, we shall find that in other respects the rule now pre- 
vailing is at variance with received principles of law. It is 
quite clear, that the cases, of which a disclosure is prayed, 
must be connected with the question at issue in the suit. It 
must have been stated, either by the defendant himself, or by 
some person, to whose position the defendant has succeeded, 
and by whose statements he is therefore bound. It must 
amount therefore to information possessed by the defendant, 
and bearing upon the point at issue. In other words, it must 
be matter, which the defendant would naturally lay before his 
counsel — in reality a part of the counsel's brief. Whether 
the case was drawn up recently or long ago, cannot in this 
respect make any kind of difference. Nor can we understand 
the distinction between cases drawn up with a reference to a 
suit still in progress, or for any other purpose. The following 
remarks of Lord Brougham seem to apply to all such cases 
as contain matter to be inserted in the brief for counsel ; and 
we venture to say that the production of any case, not con- 
taining matter of this description, may be objected to as 

' Hare on Discovery, 174. 
VOL, XVII. P 
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being irrelevant to the question at issue. Lord Brougham is 
speaking of cases " prepared in contemplation of and with 
reference to the suit." " It seems plain, ^ that the course of 
justice must stop, if such a right exists. No man will dare 
to consult a professional adviser with a view to his defence ox 
to the enforcement of his rights. The very case which h^ 
lays before his counsel to advise upon the evidence, may and 
often does contain the whole of his evidence, and may be aiKl 
frequently is the brief with which that or some other counsel 
conducts the cause. The principle contended for, that inspec-r 
tion of cases, though not of the opinions, may always be ob- 
tained as of right, would produce this effect, and neither move 
nor less, that a party would go into court to try the cause ; 
and there would be the original of his brief in his owQ couiv 
sel's bag, and a copy of it in the bag of his adversary's counsel* 
Nay, as often as a party found himself unprepared, or sus^ 
pected that something new had come to his adversary's 
knowledge, he might (at least if he were plaintiff) postpone 
the trial and obtain a discovery of those new circumstances, 
which in all likelihood had been laid before coimsel for adviee^ 
If it be said that this Court compels the disclosure of whatr 
ever a party has at any time said respecting his case; nay, 
even wrings his conscience to disclose his belief, the answer is, 
that admissions not made, or thoughts not communicated to 
professional advisers, are not essential to the security oC men's 
rights in courts of justice. Proceedings for this purpose can 
be conducted m full perfection without the party inloirming 
any one of his case except his legal advisers. But without 
such, communication, no person can safely come into % court 
either to obtain redress or to defend himself." 

The view of the question, which we take, may in^ a great 
degree be aided by the answer given to an aigumeat which 
must of course be encountered, that if the couirts refuse access 
to cases, they deprive the plaintiff of one means of ascertain- 
ing the truth. If this aigument were carried to its utmost 
extent, it would overthrow a great deal of law thoroughly 
established. Privy councillors must be subject to exanuna- 
tion, no agent of government must be permitted to keep 

1 Bolton V, Corporation of liverpool, I M. & K. 94, 1833. 
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aecretn, wives must give evidence against their husbands, the 
gtdjod juryman's oath must be held no longer binding; and, 
as a general rule, the removal of all protection must always 
take place when it is required by the circumstances of the 
plaintifil On the same ground, the plaintiff's case must not 
be distinguished from the defendant's ; statements with refer-- 
ence to a suit, made even during its pendency, must be 
revealed; in short, a copy of the defendant's brief must be 
found in the plaintiff's bag. 

Suppose that the argument is not pressed to its full extent, 
it amounts merely to this, that for truth's sake every thing 
must be disclosed of which the disclosure will produce a 
greater benefit than its concealment. To this doctrine we 
are ready to assent. In order to apply it, let thd benefit of 
the existing rule be fairly appreciated. If the statement con- 
tained in a case, of which disclosure is prayed, happens to be 
inconvenient to the defendant, he will put it into the fire. No 
law forbids him to do so. Then he will be required to state 
the contents of the case from memcnry. But here the advan- 
tage of the rule is entirely lost. It would always be possible 
by interrogatories framed upon the general rules of discovery, 
to gain as much advantage as would be obtained by such a 
question — subject to this restriction, that an interrogatory 
would be demurrable concerning matter which touched the 
defendant's and not the plaintiff's title. The advantage of 
the existing nde will generally amount only to this, that the 
defendant may, by the evidence of the case produced, be 
ccMivicted of felsehood. Of course, this advantage is lost, 
when the case may be put into the fire. In truth, the rule 
will produce no very detrimental effect to the defendant, unless 
it is made penal to destroy a document, which a person has 
drawn exclusively {or his own use, and has at his own expense 
laid befcH« his own counsel. As these are not the days of either 
Judge Jefines or the Inquisition, we do not fear the establish- 
ment of such a rule. 

These considerations bring us to our fowrth proposition, 
which is, that upcwi general reasoning the rule ought not to be 
fdDowed* With reference to the discovery of truth, it will not 
marely be negative in its consequences, as producing no bene- 
fit, but will even supply an easy means, of deception. It will 

p3 
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be easy for a defendant, in anticipation of a suit, to state a 
case containing falsehoods, which, at the proper moment^ may 
turn greatly to his jadvantage. The contrivance will be aided 
by the privilege of making the statement without the incum- 
brance of an oath; and when the case is produced it will 
entangle the plainti£Pin new difficulties, arising from the vio- 
lation of that admirable rule, that no man shall make evidence 
for himself. 

The oath constitutes but one out of many material distinc- 
tions between interrogatories to a defendant as to what he 
knows, and the compulsory production of a case. The case 
probably contains matter material to the defendant's as well 
as to the plaintiff's title. Both kinds of matter are intermixed. 
One of them the plaintiff is, the other he is not entitled to know. 
In answering the interrogatories, the defendant has an oppor- 
tunity of separating them from one another. To those of the 
first kind he demurs; he answers those of the second. He 
may suffer very grievous injury, if he is compelled to bring 
into court a case containing the answers to both kinds of 
interrogatories. It happens not unfrequently, that cases con- 
tain statements of facts which are not, but may be. Perhaps 
the client is uncertain upon a particular fact, but wishes to 
ascertain what will be his position, if it turns out to be the 
truth ; a statement is drawn accordingly, in order that the 
counsel may give his opinion upon it. The event, though in 
truth problematical, is stated as having occurred; simply, 
however, with this view. Besides, «the statement is frequently 
made by the attorney, and not by the client himself. If it is 
received in evidence, the client may be suffering because 
his attorney, either unintentionally or fraudulently, made a 
misrepresentation. * 

There are no limits to the difficulties of this kind which 
the rule is calculated to create : but the main objections are 
founded upon principles far more extensive in their Applica- 
tion. One great object of our legal system is, that the rights 
of all persons shall be submitted with equal force to our courts 
of justice. " II faut des avocats pour retablir T^gaUte entre 
les parties sous le rapport de la capacity, et pour contre- 
balancer le desadvantage attache d rinf6riorit6 de condition/'^ 

! De rOrganisation Judiciaire. Par M. Damont, edit. 1828, p. 140« 
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Let a person be who he may, strong or weak, leanied or 
unlearned, wise or foolish, a man of influence and invested 
with authority, or destitute of means and utterly helpless, his 
claims are equally to be laid before the judge with all the 
j>ower of advocacy of which they are susceptible. To accom- 
plish this object, the first indispensable requisite is, that the 
client shall state to his legal advisers all the facts of his case* 
Very few clients can perceive wherein their strength lies. 
They must state the whole to the legal adviser, and leave him 
to form his own judgment. By this means the balance is 
adjusted. The weakness of the client finds a compensation 
in his lawyer's strength : the looseness of thought, careless- 
ness and inaccuracy of the one, in the precision and subtlety 
and judgment of the other; and thus every man's case is 
brought with nearly equal ability and chance of success under 
the consideration of the judge. But how will a client venture 
to lay before his counsel a statement of all the facts of his 
case^ if that very statement may hereafter be evidence against 
him ? There will be an end to equality, if one person has an 
advantage over another, because he is sufficiently cunning in 
the law to know what may, and what may not, be safely 
revealed to counsel. Such equality never can exist, unless 
client and counsel are completely identified, and their commu- 
nications held to be as impervious to judicial investigation, as 
if they never had been uttered.^ 

It is a received axioin, that every man knows the law. The 
axiom works but little injustice^ because every man can 
ascertain the law by consulting a lawyer. But then the 

* Many of oar readers will recollect the passage io Mr. Bentham's work upon 
" judicial evidence," in which he maintains the propriety of compelling lawyers to 
disclose the secrets of their clients (edit 1825, p. 246). In the note upon this 
passage is Mr. Dument's very pertinent remark : " Admit this opinion of Mr. 
Bentharo, it is said, and the accused have no longer counsel ; they are surrounded 
by agents of justice and the police, against whom they ought to be so much the 
noie upon their guard, as no man of a noble or elevated mind would stoop to such 
an employment. They are so many spies and informers placed round the accused. 
Thisi^ to suppress the defence entirely. *The question ought to be examined in this 
new shape." One of the Edinburgh Reviewers has pointed out Mr. Bentham's 
mistake with signal ability, vol. 40, p. 183. The truth is, that Mr. Bentham took 
> very narrow view of the question. He was unacquainted with the practice of law- 
yers; and it seems that he did not understand the situation which they fill, or the 
duties which they are required to perform. 
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condition, upon which this power of ascertaining the law will 
rest, is, that he may make the inquiry without incumng any 
danger. The communication must be privileged to the 
utmost extent, or it will not be made. Thus it will be one 
consequence of the rule, that the law will be in no way open 
to the community at large : to them it will be a sealed book ; 
and this axiom, from which every decision, in a greater or less 
degree, derives its justification in point of morality, will work 
very grievous injury. 

The present rule of law is calculated to work the greater 
evils, because the persons acquainted with it are so few. We 
doubt whether any one merchant in the city of London, in 
stating for the opinion of counsel the condition of his firm, 
anticipates the possibility of ever producing his statement in 
a court of justice: whether any one proprietor of land, stating 
the circumstances of his own acknowledged title, or of some 
possible adverse title, supposes that his statements can be 
ever subjected to the inspection of an adverse claimant; 
whether, in short, out of every hundred persons who consult 
counsel, ninety and nine do not write in perfect confidence 
that they write for the eye of counsel and of no one else, and 
that, however much they may be off" their guard, their state* 
ment can do them no injury, as it can never be employed 
against them. 

We may remark, that the evils, which we attribute to this 
rule as results flowing from it, are merely those which it has 
a tendency to produce. They are of such a nature, that it lies 
out of our power to show how frequently they actually have 
occurred. We cannot tell how often a fear of discovery has 
deterred a person from seeking legal advice, or from preserv- 
ing useful papers, or from revealing the entire facts of his case. 
The very nature of these events renders it improbable that 
they should often come to light. Our readers will judge 
whether we point out the tendency of the rule correctly, and 
if we do, will, we hope, concur with us in condemning it. 
The universal ignorance of this rule of law, by which it seems 
to us to be increased in danger, has of course diminished the 
number of instances in which many of the consequences 
which we apprehend from it have occurred. 

We would ask whether the advocates of this rule have 
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seriously considered the fearful relation which it will create 
between a lawyer and his client. We are not so Utopian as 
to suppose that^ in the long lists of our- profession, names will 
not be found of lawyers treacherous to their clients, of men 
who — ^" Scire volunt secreta domus atque inde timeri*" Such 
lawyers, if this rule is to prevail, will have their clients at 
their mercy, and may at any moment contrive their ruin, A 
learned judge well asked, on one occasion,^ " Suppose the 
case of an attorney consulted on the title to an estate, where 
there was a defect in the title, can it be contended that he 
would ever be at Uberty to divulge the flaw?" And yet, if 
that defect arises from a birth, or a death, or from some other 
event, upon which the title of an adverse claimant has any 
dependence, the attorney, upon the principle of this obnoxi- 
ous rule, will not merely be at liberty, but will even be com* 
peUed to divulge the flaw. It could hardly have been ex- 
pected that, in the same country in which ttie mere mention 
of a registration of title raised up such a host of imaginary 
fears, a law should be recognized by which every proprietor of 
land is at once subjected to the disclosures of his attorney. 

We write under a conviction that in this question we all 
have a most important interest. It id no sUght requital for 
the labours and anxieties of a lawyer in practice, no small 
encouragement to the increase of his efforts, that he finds in 
his client unlimited confidence. The dull routine of ordinary 
practice is sometimes broken by a case in which great in« 
terests are to be supported, important rights to be main- 
tained, and schemes of fraud and injustice to be unravelled 
and thwarted. It is on occasions of this kind that a lawyer 
rises above the feelings of an ordinary practitioner, and in the 
consciousness of the trust reposed in him, and of the fiiith 
entertained in his abilities and honour, becomes sensible of 
the nobler and more generous attributes which belong to his 
profession. He^ feels that he is a guardian of the weak, and 
adviser of the ignorant, and that he may rejoice in the power 

^ Cromack v. Heathcote, ^ Brod. & B. 6i 1820. 

' " Quand un avocat v«ut peindre en beau £a profession, que fait-ill II trace 
le pOrti-ait d'un juge, et met au bas son propre nom ; il se repr^sente- comme le d6- 
feiisear de Tinnocence opprim6e, le conseil de la justice, le r^parateur des torts; 
I'appui des orphelins."-r-Af. Dumont sur V Organisation Jwliciairef p. 166. 
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of protecting the oppressed^ as a reward for many a weary 
hour of toil and disappointment. But if the intercourse with 
his client is not to be privileged ; if the statement made for 
his information may be brought to light ; still more^ if he 
himself is to be witness against his client, confidence will 
cease, respect for the protector will be absorbed in dread of 
the witness, and the shades of suspicion will obscure the 
gleam of sunshine which might. have enlivened and cheered 
his professional studies. 

The irule, too, will be no slight aggravation of the client's 
distress. When a tradesman falls into difficulties, or a land- 
owner is sinking beneath the accumulated incumbrances of 
his property, the greatest relief which he can obtain, greater 
often than the sympathy of an unprofessional friend, is the 
privilege of communicating his distresses to his legal adviser, 
of discussing their nature in um*eserved confidence with him, 
and of thus ascertaining the means of redress. Est enim sine 
dubio jurisconsulti domus totius oraculum civitatis.^ The 
rule of which we complain destroys the privilege of this 
sanctuary. This further embarrassment is thrust upon a 
person almost overwhelmed already, that being himself igno- 
rant of the law, he dares not mention his case to one who 
might inform him, for fear of creating evidence against him- 
self. 

Our limits confine us to only one more ai^ument bearing 
upon the subject before us. Mr. Preston once said, that out 
of thirty questions submitted for his consideration, not more 
than one found its way into a court of justice. Indeed, the 
adjustment of disputes by the opinion of counsel takes place 
so fai* more frequently than by a suit or trial, that it may be 
said to form in this country the practical administration of 
civil justice. Now neither we nor our readers are likely to 
be led away by the common complaints of the law's delay, or 
by the ordinary declamation against lawyers. We know 
that, generally speaking, men have themselves to thank for 
the miseries of litigation, from which they might almost 
be exempt, if they were not guilty of negligence or fraud, or 
of certain other habits and propensities, more or less vicious. 

1 Cic. de Orat. 
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Still every attempt should be made to apply the least painful 
remedy to the evils which proceed from these mischievous 
faults. A lawsuit should always be avoided when justice 
can be obtained without it. It is in the private chamber 
that the lawyer exercises his most useful functions: explains 
nghts with the smallest expense^ shortens the period of 
anxious expectation, and arrests in its commencement an evil, 
which at every step of its progress grows pregnant with aug- 
mented sufferingg. It is there that he best serves the cause 
of humanity by alleviating most effectually the distress of his 
fellow-creatures. It is there that he fills the character of a 
friend, who is able and willing to point out the best course of 
action under the most trying circumstances. " The greatest 
trust," says Lord Bacon, " between men and men, is the 
trust of giving counsel. For in other confidences men com- 
mit the parts of life ; their lands, their goods, their children, 
their credit, some particular affair; but to such as they make 
their counsellors they commit the whole, by how much the 
more they are obliged to all faith and integrity." The con- 
dition upon which alone this counsel can be given requires 
particular attention. The lawyer must have the whole of his 
client's case, or he cannot pretend to give any useful advice. 
Upon a partial statement of facts he may judge correctly, 
and yet give his opinion in favour of a claim, which, if he had 
known all the circumstances, he would have perceived to be 
unjust, and which a court of justice upon full investigation at 
once oveilhrows. That the whole will not be told to counsel 
unless the privilege is confidential, is perfectly clear. A man 
who seeks advice, seeks it because he believes that he may 
do so safely ; he will rarely make disclosures which may be 
used against him ; rather than create an adverse witness in 
his lawyer, he will refuse all private arbitration, and take the 
chance of a trial. 

We submit, that any rule which tends to prevent the settle-* 
ment of quarrels by such arbitration will work an enormous 
evil. Our judges ought to pause before they sanction the 
received rule upon the production of cases, which, as it inter- 
feres with the communication between client and counsel, ren- 
ders it dangerous to adopt this course, so easy and so safe, so 
free from vexation, and satisfactory to all honourable minds. 
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We leave this subject with regret, for, having a strong sense 
of its importance, we fear that we have done little justice to 
it. But if we draw to it the attention of any active members 
of our profession, and induce them again to take it into their 
consideration, with a view to the propriety of ai*guing it once 
more in a court of equity, our object is accomplished. 

a 



ART. IV.-CONSTRUCTION OF THE PRESCRIPTION ACT. 

Since our former observations on this subject^ were written, 
several cases have been decided on the construction and appli- 
cation of this important statute, the discussions and judgments 
in which, although hardly perhaps bearing upon the questions 
most difficult of solution which may arise on its several enact- 
ments, will materially have aided in the general interpretation 
of it; more particularly of the Jifth section, which prescribes the 
mode of alleging in pleading the rights which are the subject 
of the act. 

The first case decided subsequently to Bright v. Walker,^ on 
which we commented in our former article, was that of the 
Monmouthshire Canal Company v. Harford, (1 Cro. Mee. & 
Ros. 614, and 6 Tyrw. 68.) There, in trespass for breaking 
and entering a close used as a railroad, the defendants pleaded 
(amongst other things) that the occupiers of the adjoining 
closes had for fwenty years, as of right and without inter- 
ruption, used and been accustomed to use the privilege and 
easement of passing and repassing, &c. and laying down rail- 
roads over the plaintiff's railroad. — The replication to this 
plea traversed this claim of right in terms, and issue was joined 
thereon. Upon this issue> evidence was admitted of applica- 
tions made by the defendants, within twenty years, for leave to 
put down railways across that of the plaintiffs. It was con- 
tended for the defendants, that the replication merely traversed 

^ L. M. vol. xiii. p* 15d. 

^ We have heard it stated in the profession , (we cannot say on what authority,) 
that some of the judges are not altogether satisfied with the determination in Bright 
V. Walker. 
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the enjoyment in fact for twenty years without interruption, with 
which enjoyment the license and permission were (in the terms 
of sect. 5) '^not inconsistent," and ought therefore, under the 
fifih section of the statute, to have been specially replied* But 
the Court considered that the defendants, in order to prove 
their plea, were bound to show an uninterrupted rightful «n- 
joyment for the twenty years ; and that the permission asked 
for and given showed that the occupiers of the closes did not 
enjoy the way as of rights and also that they did not enjoy it 
uninterruptedly. " Every time," said Lord Lyndhurst, " tfiat 
the occupiers asked for leave, they admitted that the former 
license had expire4, and that the continuance of the enjoyment 
was broken." This ruling, the correctness of which few lawyers, 
we think, will be disposed to impugn, has been confirmed by 
both the other Common Law Courts, in the cases of Tickle v* 
Brown (6 Nev. & Man. 230) and Beasley v. Clarke (2 Bingh. 
New Cases, 705). In the former case, the Lord Chief Justice, in 
delivering the judgment, after stating that the great difficulty 
arose fi'om the introduction into the concluding paragraph of 
sect 5, of the words " or any cause or matter of fact or of law, 
not inconsistent with the simple fact of enjoyment,'* in the enu- 
meration of matters forbidden to be given in evidence under a 
general traverse of the enjoyment as of right, — obseiTcd upon 
it in the following words: — 

" As by the rules of pleading and of logical reasoning, every alle- 
gation by way of answer, which does not deny the matter to which 
it is proposed as an answer, is taken to confess it, we must conclude 
that the legislature used the words * as of right' in such a sense as 
that a party confessing the enjoyment as of right for forty years or 
twenty, as the case may be, may account for and avoid the effect of it 
by alleging in the one case a consent or agreement, provided it be 
by deed or writing, and in the other any contract, &c. written or ver- 
bal It follows that the words * as of right' cannot be confined to an 
adverse right from all tirae^ as far as evidence shows ; for if they were 
so confined, such enjoyment, once confessed, could not be avoided by 
replying that it was had by contract— which is not adverse. Again, 
as the legal right to a way cannot pass except by deed, it is plain 
that the words * enjoyment as of right * cannot be confined to an en- 
joyment under a strict legal right, for then * a consent or agreement 
in writing,* not under seal (of which the second section speaks) could 
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not account for such enjoyment. The words, therefore, must have a 
wider sense ; and yet ,they must have the same sense as the words 
* claiming right thereto,' in the second section^ otherwise there will 
be incongruities in the construction of the act. It seems, therefore, 
that the 'enjoyment as of right* must mean an enjoyment had, not 
8ecl^Bdy or by steahh, or by tacit sufferance, or by permission asked 
from time to time, on each occasion, or even on many occasions of 
using it^ but an enjoyment had openly, notoriously, without particular 
leave at the time, by a person claiming to use it, without danger of 
being treated as a tresjSasser, as a matter of right ; whe^ther strictly 
legal — by prescription or adverse user, or by deed conferring the 
right,— or though not strictly legal, yet lawful to the extent of ex- 
cusing a trespass,-— as by a consent or agreement in writing, not 
under seal, in case of an enjoyment for forty years, or by such writing, 
or by parol consent, agreement, contract, or license, in case of an 
enjoyment for twenty years. According to this view of the act, a 
license in writing must be replied to a plea of forty years* enjoyment, 
if it cover the whole time, and the same of a verbal license, in case of 
a plea of enjoyment for twenty years.*' 

It was argued, however, that on this principle of construc- 
tion, the conclusion ought to have been that every leave given 
(in case of permission repeatedly asked) ought to be replied, as 
being, pro hdc vice, as much a consent or agreement as one 
which covered the whole twenty years. The Court met this 
argument by the same answer which was given to it in the 
Monmouthshire Canal Company v. Harford, viz. that the ask- 
ing leave from time to time within the twenty years breaks the 
continuity of enjoyment as of right, being an admission that 
at that time the asker had no right. 

The distinction in fact between this latter case and the Mon- 
mouthshire Canal Company v. Harford was, that in the one the 
evidence was merely of permission askedy in the other it was of 
an actual agreement, within the twenty years, to pay a sum of 
money for permission to use the way. Tickle v. Brown 
amounts, therefore, to a decision that, under sect 5, an agree- 
ment need be specially pleaded only where it was entered into 
before the commencement of the period of prescription^ 

' There was also an issue joined on an allegation of interruption for a year, and 
acquiescence therein : and the Court intimated that the agr^ment might be evi- 
dence under this issue also, as showing that the cessation of user was not from 
voluntary abstinence, but by reason of want of right. 
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In Beasley v. Clarke, the judgment of the Court was pro- 
nounced to the same effect, but with more hesitation of opinion. 
" Whatever might have been our opinion," said the Chief Jus- 
tice Tindal, " we think the interpretation which has been pUt 
upon this clause by the Court of King's Bench in the recent 
case of Tickle ^ Brown, may be held to be the construction to 
be put upon the statute." The defendant in this case having 
pleaded a user as of right, in one plea for forty, in the other 
for twenty years, the plaintiff* had, in reply to the former claim, 
alleged the leave and license specially, while he met the latter 
only by the general traverse. So that had the Court come to 
a contrary conclusion, the record would have presented the. 
inconsistency of a verdict in favour of the right as claimed for 
the longer period, but against it as claimed for the shorter. 

In Wright V. Williams (1 Meeson & Welsby, 77 ; 1 Tyrwhitt 
& Granger, 375), one point in question was, whether, in a plea 
under the statute, it was sufficient to allege that the user had 
e»sted for forty (or twenty) years before the commencement of 
the suit f (in conformity with the express provision of the fourth 
section,) or whether it was not necessary to allege it to have 
been for forty years before the act complained of: and the in- 
conveniences which would result from a strict adherence to the 
terms of sect. 4 were very forcibly and ingeniously pointed out 
in argument. The defendants might have been wrong-doers 
when the act was done, although when the suit was com- 
menced the full period of prescription might have been com- 
pleted. It was contrary to principle (it was urged) that an act 
at one time wrongful should be purged by a continuance of 
wrong, and that the mere omission to commence an action 
should make that right, \|fhich, if the action had been brought 
a day earlier, would have been without justification. If sect. 
4 were construed strictly, no right could be established unless 
it were made the subject of an action. Again, if A., one week 
after 39 years had expired, interrupted B. in the exercise of a 
right, and, satisfied with B.'s acquiescence, brought no action 
against him, but B., before the year after the interruption was 
complete, but after the forty years had run, brought his action 
against A., B.*s title would be perfect, and he would have 
damages against A. for doing that which he was at the time 
entitled to ; inasmuch as the interruption, not having been ac- 



78 Construction of the Prescription Act. 

quiesced in for a whole year, would be, according to the statute, 
no interruption at all. Or even further; — B. might assert his 
claim every year, and though A. as continually resisted it, if 
B. never suffered a full year to elapse between the interruption 
and the assertion of his claim, he might, after having perhaps 
committed thirty-nine trespasses, at the end of Ibrty years per- 
fect his title by bringing his action against A. The 2A and 6th 
sections were also referred to as conflicting with the strict con- 
struction of sect. 4 ; since the former declared that no claim 
should be defeated after an actual enjoyment for the full period 
of forty years, and, again, if the title were held perfect if forty 
years had expired before the commencement of the suit, (which 
must follow the act done,) a presumption was necessarily made 
from an user for a less period than forty years, in violation of 
the sixth section. 

It was answered to these arguments, that if it were necessary 
to allege a user for forty years before the act complained of, since 
the statute supposes a series of acts extending over a period of 
forty years, the plaintiff might compel the defendant to prove a 
user before the first of the acts complained of, and so to extend 
his proof to a period far beyond forty years. The statute meant 
to make it necessary that a party should take care that forty 
years should not elapse before complaint was made, and if the 
action were not brought within that period from the first act 
done, then the statute presumed that a continuance of such acts, 
were of right during the whole period — giving a right by rela- 
tion back to the commencement of them. So, wherever there 
was an interruption, the party must take care that the period of 
a year elapsed between that interruption and the expiration of 
the forty years, or he must bring his action. And the Court 
assented to this view of the case : holding that the express and 
positive terms of the statute were incapable of being modified; 
that it intended to confer, after the periods of enjoyment men- 
tioned in it, a right from their first commencement, and to 
legalize every act done in the exercise of the right during their 
continuance. 

We may observe here, that it has been determined that the 
plea will be sufficient if it allege the user to have been f<»r 
twenty, &c. years before (not saying next before) the com- 
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mencement of the suit ; the statutable proof will equally be 
necessary to establish the right.^ 

It waa decided also, in the same case of Wright v. Williams, 
that a repUcation of a life estate to a plea of enjoyment for forty 
years, must show that the plaintiff was the party entitled to the 
reversion expectant on the determination of the life estate : the 
time of a tenancy for life^, though excluded by sect. 7 from 
the computation of the twenty years absolutely, being by sect, - 
8 excluded from the computation of the forty years conditionally 
only — that is, provided the reversioner expectant on the deter- 
mination of the life estate shall, within three years after such 
determination, resist the right. The statute allowed one person 
only to resist the right after the expiration of the forty years — 
namely, the reversioner; the jdaintiff ought therefore to show 
that he was the party so entitled to resist. On this point 
Bright Y. Walker was urged as an authority to show, that as 
the enjoyment must be as of tight against ally in order to give 
title against any, and as the reverswner could not be bound 
until the expiration of the three years allowed him after the 
deternunatioii of the life estate, the enjoyment, not being as of 
right against hiw, conferred no title evai as against a stranger. 
And if the principles of decision laid down in Bright v. Walker 
are to be strictly carried ont, this argument certainly appears 
to us not easily to admit of answer. 

There can be little doubt, notwithstanding the points already 
decided, that the obscurities of this act of parliament will 
continue for some time to ftumish occupation to the Courts of 
Law. 

W. 

* Jones V. Price, 3 Bingh. N. C. 52. 
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ART. V.-THE RECORD COMMISSION. 

1. Report from the Select Committee on Record Commission^ to- 
gether with the Minutes of Evidence ^ Appendix and Index. 
Ordered by the House of Commons to be printed, 15th 
August, 1836. 

2. Proceedings of the Record Commissioners {or Agenda) from 
June, 1832, to August, 1833. Folio. Only fifty copies 
printed. In the library of the British Museum. 

3. Octavo edition of the Report, with Notes. Published by 
Ridgway & Sous. 

The principal object of keeping the public records, in which 
term we include all the authentic certificates of legjislative, 
legal, and executive proceedings, is their professed subser- 
viency to the administration of justice. The utility they 
possess as furnishing the best materials for history, though of 
great importance, is rather a subordinate and accidental at- 
tribute. The immediate value and purpose of records at the 
time of their compilation is exclusively legal ; but tliis value 
declines with their age, and afterwards assumes a character 
solely historical. 

Thus, with the earliest public records ; — a charter of King 
John may by possibility settle a dispute respecting a market 
or fair; but the majority of his mandates, like his writ to 
Hugh de Neville, commanding him to proclaim that whoso- 
ever should " do any harm to or speak evil of religious men or 
" clerks, if caught, should be hung on the nearest oak,"^ 
though documents of the utmost legal importance, when 
monarchs were strong enough to make their pleasure their 
subjects' will, certainly at the present day possess more of 
historical curiosity than legal validity. 

Various sorts of impediments, clogging the usage of the 
public • records, have been accumulating for ages, until they 
have become quite ii^supportable. The mischievous conse- 
quences must have been grievously oppressive to suitors and 
to the legal profession, and must continue so as long as thead- 
ministration of justice is dependent on proof of prescriptive 
rights. 

» Rot. Claus. 9 John, M. 3. 
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Historians as well as lawyei*s have grounds of complaint, 
but it maybe remarked that writing history is a voluntary per- 
formance, whilst a suit at law is a matter of necessity. 

These impediments owe their origin to a multitude of causes. 
To the disarrangement and confusion amongst the records 
themselves, — the want of proper facilities of reference by 
means of Calendars, Catalogues, and Indexes ; — to the impo- 
sition of fees, which almost wholly impede the consultation of 
records in the repositories ; — to inconvenient regulations ; — to 
numerous and destructive places of deposit ; — and to irrespon- 
sible, negligent, and antiquated custodyship. 

A commission to redress these grievances was issued in 
1800, which has been reappointed from time to time. During 
this period a sum of £824,266,^ at the lowest calculation, has 
been devoted by the public to promote the good of the records 
of the United Kingdom of Great Britain and Ireland. 

We propose to examine in the pi'esent article — first, the 
mode in which the Commissions have employed the money 
intrusted to them for the reformation of the record system ; 
and then to exhibit the results of their labours, as they are 
shown by the present state of the records. For the means of 
doing so the pubUc must thank Mr. Charles Buller. A folio 
volume of nearly 1100 pages^j^ besides a report of 45, is evi- 
dence that he must have had no little toil during the last Par- 
liamentary Session as chairman of the select committee, ap- 
pointed at his instance to investigate the whole subject. 

It would seem that this matter of record reform was beset 

* Composed of these items : 
£362,400 at least, paid to the Commissions between 1800 and 1831, as appears 
from very imperfect Parliamentary returns. 
48.500 paid to present Commission. 
34,000 voted last session, £24,000 of which for paying tlie debts of the com- 

mission. 
116,040 as salaries for custody of records at Tower and Chapter House alone. 
113,316 as fees estimated on the average of the years 1829, 1830, 1831, when 
they had been much reduced by changes in the law of tithes, &c. (See 
Report of Commission now in preparation.) 
30,000 at least for removal of records from one repository to another. 

704.256 

120,000 to Irish Record Commission. 

£824,256 Total. 

vol.. XVII, o 
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with difficulties which have baffled human wisdom during a 
period of at least five centuries^ Since the 19th year of the 
reign of Edward IL, when we find Robert de Hoton and Thomas 
Sibthorp' to be Record Commissioners to arrange and me- 
thodize records and reform abuses^ scarcely a single reign has 
passed without the formation of one commission after another, 
or some legislative enactment, until the Ist of William IV., 
when heaven sent its instrument, the Lord Brougham, to £ur- 
nish a climax to these royal impotencies. 

In the reign of Edward III., three commissions, a least, 
were issued.^ Statutes for the preservation of records were 
passed II Hen. IV., c. 3, and 8 Ric. II., c. 4. Henry VI., 
VII. and VIII. made sundry regulations. Elizabeth instituted 
inquiries about the records of Parliament, the Chancery, and the 
Exchequer. James I. proposed " an office of general remem- 
brance for all matters of record," and a State Paper Office, 
which Charles II. established. His father, Charles I., like- 
wise had issued commissions of inquiry. In the reigns of Anne, 
George I. and II., similar inquiries were prosecuted. Record 
repositories have been examined incessantly, and numerous 
reports and recommendations made during the 18th century 
by committees of Lords and Commons. Yet after all these 
reiterated proceedings, a committee of the House of Commons 
in the year 1800 addressed the King, setting forth " that the 
" public records of the kingdom were in many offices unar- 
ranged, undescribed, and unascertained ;*' that many of them 
were exposed to " erasure, alteration, and embezzlement, and 
" were lodged in buildings incommodious and insecure.'' Upon 
this discovery the King issued the first of a series of six Com- 
missions, wherein he directs the records to be "methodized, 
regulated and digested" — ^* to be bound and secured" — ^'^ exact 
calendars and indexes to be made," and " original papers" to be 
printed. Da Capo should have been the concluding words of the 
Commission, for since that time to 1831, when the present Com- 
mission, vrith some very slight variations, was issued, the same 
rondo has been performed. " Methodize records," &c., in 1800 ; 
encore in 1806. " Methodize records," &c., encore in 1817. 



1 Rot. Claui. 19 Kd. II. m. 26. 

* Rot. ClauSf Qonis 34. 36 ; and Rot. Pari, anno 46. 
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^^ Methodise records/' &c., encore in 1821. *^ Methodize 
records/' &c., encore in 1825. The performers were varied, 
bat the instruments and machinery remained entirely the 
same. 

The Commissions^ even if disposed, possessed no sufficient 
powers to act : and they soon ascertained, as the present Se- 
cretary tells us, (Ev. 389,) '' that the keepers of the record 
** offices may shut the doors in the face of the Commissioners/' 
The accumulated abuses of five centuries were not to be swept 
away so easily. When methodizing records and restoration 
of order was attempted, the keepers protested against the 
" violation of their vested rights/' and did " shut the doors in 
the face of the Commissioners.'' Such, indeed, were the preju* 
dices in favour of disorder, that they even suffered the arrange- 
ment effected by the Commission in the Exchequer, to be re^ 
stored to its pristine state of confusion. The Commission 
looked on patiently all the while.^ 

The Commissions abandoned their principal duty, arrange* 
ment of records, and betook themselves to printing records. 
Against this operation the office-keepers did hot shut the 
door in the Commissioner's face. And why? because no vested 
rights were infringed, and it was most pleasant to receive fees^ 
for admitting Public Commissioners to transcribe Public Re- 
cords, and to obtain the gloss of a literary reputation, and 
be paid five times more in hard cash for editing a record than 
any publisher would risk on an original composition. 



' Mr. Vincent, the King's Remembrancer, said in 1832, (^Agenda, p. 72,) " Be- 
" sides other accidents and inconveniences occasioned by the removal in 1822, it 
«' happened that the records which had been transcribed, and some of them printed, bj 
** order of the Commissioners of the Public Records of the Kingdom, viz.. The lu" 
** quisitumet Nonarum and Nonts RolU, and other records, entitled ' Monastic 
" Records,' were placed, several years before 1822, in a record room at Westmin- 
" ster, and they, with others, were removed from the record rooms adjoining the 
" Court of Exchequer, to a temporary shed or building erected in Westminster Hall 
** and some to the Stone Tower, in 1822, by labourers, without the presence and 
" superintendence of any officer of the Court, without any order or method, in sacks, 
** baskets, 8nd on their shoulders ; and some of these were found amongst the mass 
" of unarranged and unsorted records which were removed from the above-men- 
" tinned shed to the King's Mews at Chajring Cross, in 1831, and where, it is sus- 
" pected, there were and are many others/' 

* E. g, Mr. Bagbearer Winton received, as fees for mere admissiorif 35/» 5s. — 
(Pari, Return,'-Ev, Hlingworth, 832.) 

g2 
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Thus the Commissions, content that the nature and extent of 
their operations should be limited by the very keepers . over 
whom and whose proceedings they were appointed to preside, 
and content, moreover, to perform only such work as the 
keepers permitted them to do, provided Mr. Record Keeper 
Caley (its secretary) with the editorship of seventeen distinct 
works. Mr. Caley earned 694/. on one, the Rotuli Hundre- 
dorum; — 2100Z. on another, Rymer's Foedera; — 1034/. on a 
third, the Inquisitiones post Mortem ; he all the while hold- 
ing the " sinecure" keepership of the Chapter House, at 400Z. a 
year, besides fees ; and the equally sinecure keepership of the 
Augmentation Office, which returned to him on the average 
for many years 600Z. a year in fees, together with his secre- 
taryship at 200/. a year. Mr. Record Keeper Vanderzee, of 
the Exchequer, '* opened the doors" on an understanding (we 
presume) that he should edit the " Inquisitiones Nonarum ^* for 
1057/. Mr. Record Keeper Bay ley, whilst in the nominal per- 
formance of duties at the Record Office, Tower, actually received 
a sum of 10,765/. Of this sum 1 572/. were paid for some pro- 
fessed labours on certain calendars of ^^Inquisitiones post 
Moriemy' which omitted the most valuable information (Ev. 
Roberts) ; 6572/. for Rymer's Foederay scarcely any thing but 
a reprint of the old edition, with its errors (Ev. Beltz, 6730, 
fcc—Ev. Tytler, 4287, &c.); and 3611/. for Calendars to the 
Chancery Proceedings.^ 

' A committee of the present Commissioners passed a judgment on this produc- 
tion, strongly censuring it. So valuable a recherchi did the Commission regard 
this judgment, that twenty-five copies only were printed on the finest drawing 
paper at the public expense. I'he name of each Commissioner was printed in 
letters of blood-red ink in their respective copies. Of the pomp with which this 
inquiry was conducted, and of the necessity for printing the details of it at the pub- 
lic cost, our readers may judge by the following deposition, which is made to oc- 
cupy one entire page. 

Appendix P. — Deposition of Mr. lliompson. 

1. " Are you one of the warders of the Tower 1—1 haye been a warder in the 
Tower about seventeen years. 

'i. Did Mr. Bayley ever employ your son to copy for him ?— Yes, h* did ; I do 
not recollect the time; it might have been nine months ago; I cannot say ex- 
actly. 

3. Did your son ever copy for Mr. Bayley at your house 1 -He did, I believe ; 
for he had a book there. 

4, Where is your house ?— Upon the parade ip the Tower, 



Record Commission. 85 

£xcepting some reparation and binding of records at the 
Augmentation and Chapter House offices (Mr. Caley, tlie se- 
cretary, being the keeper of those offices), the Duchy of Lan- 
caster and at the Rolls, executed in the rudest and roost careless 
manner, these Commissions did nothing but print enormous folio 
volumes. Most of them were imperfect) or rather incomplete^ 
because the contents of the offices were unknown ; but of this 
we shall speak hereafter. Most of them were produced with 
reckless indifference to accuracy,* on which the chief value 
depended, and most in a size requiring two men to lift them. 
Mr. Justice Littledale (Ev. 8300) complains that the Statutes 
"are printed upon enormously large paper, and extremely 
" inconvenient for any body to have in their Ubrary. It is an 
" immense folio ; it is a great deal too lai^e and cumbrous." 
Mr. Parkes (Ev. 4412) thinks it a " matter of great regret 
" that the statutes were not printed in a more convenient and 
" less expensive form ; it would have been extremely useful 
" to the profession." Of the cost at which they were pro- 
duced we select a few examples : — 2 vols, of Originalia cost 
5605Z. ;— 2 vols, of Hundred Rolls, 9251/. ;— 1 vol. of Placita 

5. Do you kDow what the book was 1 — No, I do not ; I believe I beard it was 
some book of Elizabeth. 

(signed) C. P. t^ooPER. 
A. Thompsoit. 
The above questions and answers were read over by Mr. Cooper to Mr. Thottip* 
son, who afierwards signed the same as above in my presence. 
August 3, 1832. Geo. Smith." 

* We learn that reading and copying MSS. is a science subject to progressive 
improvement. *' The progiess," says the secretary (1833), " made in the science 
" of records has enabled the present Commissioners to detect many errors." It is 
singular that the most accurate record publication ever executed is Domesday. 
This work was printed without the superintendence of any Record Commission ; 
but perhaps the theory of progression is intended to apply only to Record Sub- 
Commissioners. " Relying too much on the judgment of the keepers of the recoinls, 
" the old Commission printed calendars to some records in the Tower, so defective 
" that, as appears from th^e copy of the most perfect of them, which is daily used in 
" the Tower, and which was produced before your Committee by Mr. Hardy, half 
" the requisite information had been omitted or inaccurately given.*' — Report, 
p. xiiii.) " It seems to be admitted on all sides that great errors and defects are 
" to be found in almost all the other works. The copy of one of the printed calen- 
" dars of the Tower Records, which has been before mentioned as having been ex* 
" hibited by Mr* Hardy, affords a lamentable instance of the errors to be discovered 
" by the necessity of a careful collation for practical purposes."— (Report, p. xxx.) 
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de quo Warranto, 4178Z.;— 3 vols, of Rymer's Fcedera (chiefly a 
reprint), 30,388/. ;~1 1 vols, of the Statutes, 69,392/. ;— 2 vols, 
of Parliamentary Writs and Returns, 27,221/.^ To be brief, 
the present secretary states that '' 360,000/. passed through 
'^ tlie late Commissioners' hands, and there is no trace of it 
« whatever." (Ev. 2268.) 

The present Commissioners have placed beyond a doubt the 
exact value at which they estimated the printed works of 
their predecessors. Soon after Lord Brougham's Commission 
was appointed, sixteen tons weight of the publications were 
first mutilated, and afterwards sold at 4d, per pound as ioaste 
paper. The Vicar of Holbeach (Rev. James Morton) received 
some goods from his grocer at Holbeach wrapped up in sheets 
of the before-mentioned On^iwa/ia, which had cost 5,605/.; 
and of the Vahr JScclesiasticus, which had cost above 15,636L 
This looks so fabulous that we must quote the words of the 
Evidence. 

5^40. (Chairman.) — " Did these works appear to have been 
" used ? — They had not been soiled or fingered in any way ; 
" they appeared perfectly new." 

5241. " Had they been bound ? — No; they had been in 
" boards, but the boards were torn off." 

524<2. '[ They did not look as if used at all?— No; and the 
" maps were in the Valor Ecclesiasticus." 

5243. " Where did he say they came from ?— From a sta- 
" tioner in Aldgate, whose name he told me, but I have for- 
" gotten it." 

5245. " You heard from the grocer he had a hundred 
" weight of them ?— I believe he had several hundred weight; 
" they were used in his shop for a long while afterwards, and 
" I do not know that they are yet exhausted ; I think I saw 
" some not long ago." 

6246. " This is the way in which these documents are dif- 
" fusing historical information all over the country ?— It ap- 
" pears so, and I was very sorry to see it." 

Sir Thomas PhiUipps purchased "two hackney-coach 

" loads." (Mr. Hardy's Ev. 3684.) Sir Thomas PhiUipps ie 

asked, (7541,) " Do you know how many tons of Record 

' These sums are taken from Parliamentary Returns, analyzed in Sii H. Nicolas' 
*• Refutation.'* 
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" publications have been destroyed by the present Commia- 
" sion, by selling them as waste paper ? — I understand about 
" sixteen tons." 

7642. *' How was this done ? — I saw some of them after 
" they were in the shop of the person to whom, I presume, 
" they were dehvered ; the covers were torn off, and I believe 
'' the two first sheets, and the two last, in order to call them 
" imperfect copies.'' 

7643. ^' Do you suppose that this had been done in order 
" to make them imperfect ? — I apprehend so, from the vio- 
" lence used." 

7644. " Do you know whether among those that were sold 
" as waste paper any perfect copies were got ?— Of the Testa 
" de Neville ; that is to say, it was perfect before the leaves 
" were torn off, but the leaves were torn off from all which I 
" saw." 

This feat, which the secretary describes as ^^ selling the 
** surplus copies of the publications at certain reduced prices" 
(Ev. 7702), was accomplished, he says, by Lord Brougham 
and Mr. Bellenden Ker. 

We shall now proceed to see how the present Commission, 
under the auspices of the self-constituted law reformer of 
naodem times, improved the system of operations. 

A new Commission was required at the accession of the 
present King, and Lord Brougham, big with good intention, 
and burthened with plenty of spare time, set up for a Record 
Reformer, in addition to his thousand and one other schemes. 
Mr. Bellenden Ker (the conveyancing member of the criminal- 
law commission) is reported to have been Lord "Brougham's 
agent in framing the new Commission* Be this as it may, 
the first sentence contains an equivocation, intended to serve 
the purposes of his Lordship, 

Lord Brougham desired to be an official Commissioner qui 
Lord Chancellor, in order to sit as a chairman, and to hold a . 
commissionership on a securer footing than as Chancellor. 
See then how it was to be effected. The Speaker (Lord 
Canterbury), Sir John Leach, and others, were nominated 
as Commissioners ^^for the time being ^^ in respect of their 
offices. Lord Brougham omitted the words " for the time 
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being," and nominated himself " Henry Lord Brougham and 
Vaux, our Chancellor of Great Britain." And when reciting 
himself in other clauses in the capacity of a quorum Commis- 
sioner, as he could not with propriety say "Henry Lord 
Brougham, &c.," he employed the terms " our said "Chan- 
cellor," There may be a doubt, therefore, whether Lord 
Brougham be any Commissioner at all, although there can be 
none that he is not a quorum Commissioner, as he was given 
to understand pretty plainly, once, when. he offered to taike 
the chair in preference to a gentleman, about whose title to 
the office not a shadow of a doubt existed. 

The old strain is sung in the present Commission : twenty- 
five unpaid " dearly-beloved cousins," &c., are employed for 
the sixth, and, we hope, the kst time, " to methodize records, 
&c." In addition, they are directed (and this is the only dif- 
ference between the present and past Commissions) to " make 
" full and diligent inquiry into the duties of the several officers, 
" &c., the salaries, fees, &c., and regulations of the offices, 
" &c." 

A short epitome of the performances of the present Com- 
mission will be an appropriate introduction to some exhibition 
of the present condition of the records, and the state of the 
records will furnish the best means of judging of the Commis- 
sion's efficacy and utility. 

The first act of the Commission was an act of tyranny. It 
" forced" on " the reluctant acceptance" of Mr. Cooper, as he 
tells us in a preface to an " Account of Public Records," p. vii., 
" the troublesome and most unprofitable office of Secretary." 
But he comforted himself with the assurance of " an express 
" understanding with Lord Brougham, that the record business 
" was to yield to his private law avocations, and, to use his 
own words, * that the condition on which he accepted the 
" * office of Secretary, was, that its duties should be made in 
" ' all respects secondary and subordinate to his professional 
avocations^' " (Mr. Protheroe's Ev* 1318. 1329.) 

' Mr. Cooper measures the exact quantity of the time he bestows on the Record 
Ccimmission. lie says he has "devoted more than half his ivhole time to the busi- 
ness of the Commission/' (Agenda, p. 17.) " Elsewhere," belays, ** I use part 
" of the house in Boswell Court as my chambers, (being the same he used before he 
*« was Secretary,) to enable me with less loss and inconvenience to attend to the 
*' affairs «f the ]?oard. Under any other circamstances than thpse in which I am 
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Mr. Cooper " believes (Ev. 2777) it was the circumstance 
'^ that he did not possess a knowledge of the ancient records 
" that induced the Board to force upon him (for Lord 
^' Brougham forced upon him) the office of Secretary^ rather 
" than upon a record man." 

The whole business and management of the Commission 
was left to Mr. Cooper and Lord Brougham^ the latter being 
consulted when Mr. Cooper needed his Lordship*s aid. Mr. 
Cooper writes to Mr. Bellenden Ker* — " The Chancellor upon 
" my appointment gave me particular instructions as to the 
'^ direction to be given to my labours, and desired me in any 
" matter of difficulty to consult him ] and this I have inva- 
" riably done, and no one measure of any importance has been 
" taken, which was not previously communicated to him, and 
" his written or verbal approbation obtained : amongst those 
^' measures of course are included the publication of the two 
" volumes by myself." 

The advice of the Board appears to have been sought only 
on those occasions when " tliere is any disagreement." " I go 
" to the Board," says Mr. Cooper, (Ev. 7796,) for the sake of 
" relieving myself from any unpleasant responsibility." " It 
'' appears,** states the Report, p. xxxi., ^* from a return laid 
" before your Committee, that in a period of nearly five years, 
" thirty-eight Boards were held, and only seven of the 26 Com-' 
'' missioners attended at more than half of these. The Boards 
" were called by the Secretary at his direction. They sat 
" mrely more than two or three hours, their duration depend- 
^' ing on the time at which some of the leading official mem- 
'^ bers could conveniently come, and that at which they were 

" placed by my connection with the Commission, t should of course have chambers 
" in Lincoln's Inn, Old or New Sqnare» or in the Stone Buildings. There is, 
" I believe, no example of a Chancery barrister, with a practice equal to mine, 
" carrying on business oat of the Inn ; and there can be no doubt that much preju- 
" dice has accrued to me from that circumstance within the last five years." Indeed 
he avows, in a printed letter (dated August, 1835,) that he has lost his recollection 
of some official transaction, " apparently from the great increase of ray profes- 
" siooal avocations." Being asked by the Committee (Ev. 3096) how a man 
coald write a book at two years of age, as Mr. Cooper has somewhere or other made 
it appear, he says — '* With my multitudinous occupations I cannot answer these 
"questions now. He writes to Mr. Holbrooke (Ev. 1270), '* I find so little grati- 
" tude for my exertions, that I am half disposed to throw up my office, which has 
" been to me the source of no small loss in my profession." [The salary is cer- 
tainly small in proportion to the services required, and JVJr. C. does not appear to 
have derived any other pecuniary advantage from the office. — EVit] 
I letter on Office of Secretary, printed 1832. 
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^^ forced to go away to attend to other business. The business 
" to be done at these Boards was arranged by the Secre^ry. 
" The correspondence was carried on by the Secretary. 
" Letters of great importance were not laid before the Board. 
" Notices and communications of the Commissioners tbem- 
'^ selves appear in the same way to have been liable to be 
" suppressed, or only partially communicated to the Board. 
^^ Some business of the Commission was also done by commit- 
" tees." ..." He possessed, as will appear from the following 
" more detailed statement, the entire control over the funds 
" and disbursements of the Commission, of the preparation of 
" its works, of the engagements, salaries^ and duties of all 
" persons in the employ of the Commission, and of the distri- 
" bution of all its publications." 

Though such be the fact, and whatever may have been done, 
even had the Secretary — as he wrote to and "jestingly in- 
formed" Mr. Protheroe (Ev. 1476), and "the Chancellor of 
" the Exchequer, that he might have put the £10,000 in his 
" pocket and gone to America" — actually gone to America, we 
hold that the responsibility rests with the Boaixl and not the 
Secretary ] and, in justice, we shall speak of all proceedings 
as the acts of the Board itself. 

This Commission, like its predecessors, appears soon to have 
ascertained that it possessed no effective powei'S to do any 
thing except printing, and that the Record Office keepers 
might " shut the door in its face.'* " In some cases," says 
the Report, p. xxv., " supposed impediments on the part of 
" the keepers have been evaded by irregular means ; in some, 
" the operations of the Board have been wholly stopped, 
" owing to what have been represented as unreasonable pre- 
" tensions on the part of the keepers ; but nothing has been 
" done in the way of removing these obstacles, by applying to 
" the legislature to invest the Commission with that power, 
" which alone could enable it to discharge its duties in a satis- 
" factory manner." 

Not despairing, various manceuvres and stratagems were 
tried to remove the difficulties, some of which we shall recount. 
Here is one sort of diplomacy employed. In order to get 
access to the records of the Pipe Office, the Commissioners 
took the circuitous method of printing a Pipe Roll that had acci- 



Retord Commission. 91 

dentally sti-ayed into the Chapter House. We quote our au- 
thority for this statement, which appears so much like fiction. 
The Commissioners state in the Agenda^ p. 61 , " There is reason 
" to believe that arrangements may eventually be made for th^ 
'^ traascription and publication of the early Great Rolls at 
" Somerset House ; but too many obstacles present them- 
'' selves at present, to afford hope that any progress can be 
'^ made in so desirable a v^ork for some years to come. The 
" printing, however, of the three rolls above-mentioned, will, 
^^ for reasons which it is not necessary here to state, considerably 
'' facilitate ulterior measures. The production of the printed 
'^ sheets of the Chapter House Roll has wonderfully tended 
" to diminish certain official difficulties and scruples at So- 
" merset House." 

The Commissioners reasoned thus : " If we print this Pipe 
Roll in the Chapter House, the keeper at Somerset House 
will see that Pipe Rolls may be the means of giving him a 
job, and theii possibly, for his own interest, he will give us 
admission to those in his custody." 

The above statement was made 22d January, 1833. On 
the 22d of June following, the public is informed^ {Agenda, 
p. 361,) "There is every reason to believe that the hopes 
" which it was some time since stated to the Board were en- 
"tertained, of an arrangement being made for transcribing 
" and printing the Pipe Records, will not be disappointed." 
These hopes, " until very recently, circumstances had rather 
"tended to weaken than to strengthen.'' The Roll was 
printed with this laudable purpose, and an " eminent topo- 
graphical writer" (see Agenda, passim) transported from 
Bath in order to write the prefeces of this work and of the 
" Rotuli Selecti," — a Mr. Joseph Hunter, — candidly avows in 
tlie preface, p. ix., that it was selected, " not on account of 
" any peculiar curiosity belonging to it but of the greater 
" facilities of access which were afforded to it, for the purpose 
" of transcription or collation, than were at that time afforded 
" either to the great mass of the Chancellor's Rolls, or to the 
" Rolls of the Treasurer at the Pipe Office."^ 

' The foUowing amusing examination on this work look place before the Commit- 

• tee* At the same time we see how advantageously for the public the work was exe«> 

cuted. (£v. 1915.) Chairman to Mr. Cooper-—" Is not the facility of access to a 



92 Record Commission. 

The Commissioners augured rightly^ and got admission to 
the Pipe Office. They began the arrangement of the records 
there; quarrelled with the keeper about the rate of remunera- 
tion, having paid sixpence per folio for transcription, which 
they wished to reduce to fourpence. (Ev. Panton, 7105, &c. — 
Cooper, 176, &c.— Vincent, 1697, ifc.) They were turned out, 
and the methodizing the records was suspended. 

The proceedings with respect to gaining admittance to the 
King's Remembrancer's Office, are still more extraordinary. 
Here the Commission did not stimulate the keepers to action 
by indirect means, but directly tampered with subordinate 
officers. Recofds were transported through the instrument- 
ality of these subordinates, fix)m their legal repositories to the 
Commission's chambers in New Boswell Court, without the 



** document tbe very reason why you should not print itl— Ye&; but only where it 
*' is likely that such facility of access will lead otiiers to print. My notions on tlie 
" sufficiency of transcribing have undergone a considerable change since the year 
" 1832." 

1916. " Particularly when it is stated, it is not peculiarly curious ? — That 8t«te- 
" ment only means it is not more curious than others of the same class. The real 
" motives for printing this roll I have stated without disguise : the desire to present 
** the historian and antiquary, with a specimen of these records, and to pave the way 
** to th£ transcription and publication of the rolls in the Pipe Office" 

1917. " llie motive of publication, then, was to get into the Pipe Office? — That 
" was one motive only." 

1918. ** Do yon think that a Commission is authorized to publish works in order 
" to get into an office 1^—1 am not sure that it would be improper to publish a 
*' single octavo volume with that view only, supposing that certain measures were 
" enjoined such Commission, and successive governments, in spite of frequent re- 
" presentations, neglected to confer the power requisite for the execution of such 
" measures. But I deny that the only motive for printing the Chancellor's Roll 
" was to get into an office ; that would not, I submit, be a fair inference from what 
•* I have said." 

1919. ** Are you aware that out of 366 pages, 208 were cancelled ?— I am not 
" aware of that.*' 

1920. " Is it not stated in this return 1— The King's printer's return I—I think 
" I understand what you mean. Mr. Devon collated this Chancellor's Roll with 
" the corresponding Pipe Roll, and printed the results in an Appendix, which ex^ 
" tended to about 100 pages. His introduction also exceeded 50 pages. All this, 
*' together w)ih other parts of the volume, was cancelled. Possibly in all 206 
" pages may have been cancelled, but not 206 pages out of 366 pages." As the 
King's printer's return specifies the names of the actual sheets cancelled, as B, 
C, £, H, &c., which appear in the work as now published, the explanation does 
not apply. The work contains 562 pages, and of these thirteen and three-quarters 
9beetS| or 290 pages, were cancelled, ( App. c. S, p. 816.) 
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knowledge or assent of their responsible keeper.^ It is not 
necessary to characterize with fitting terms such conduct in a 
public Boaixl; and a public Board at that time ostensibly 
directed by the Chancellor of England ! The fact that such 
a proceeding amU occur, affords irresistible proof of the 
defects of the present system.^ 

But the Commissioners went beyond this even, and subjected 
themselves to an action of ejectment. They positively took 
possession of the Augmentation Office and all its contents, 
claiming to do so on the authority of Lord Grey, who tbey 
well knew possessed no power to give them admittance. Lord 
Grey, when applied to, wholly disclaimed having given any 
authority whatever. (Ev. Mr. Vincent, 1686, &c.) Having 
gotten possession thus of these records, the Commission com* 
menced certain operations of arrangement upon them, whiph 
were suspended because some one said '^ No credit was due 
to them." 

Excepting binding some few records into volumes at the 
Rolls Chapel, out of which the clerks of the office remove 
them (Ev. Palmer, 6252. Report, p. xi.) when required for 
use, the present Commission has done nothing worth men- 
tioning in other offices, to further the arrangement of records. 
Similar indirect means were employed to perform other 
work than the arrangement of records. Certain transcripts of 
records were desired and ordered to be made at the Tower, 
sulrosL (Ev. Petrie, 3499— Cooper, 1864— Protheroe, 1309.>'» 
No transcripts of records, with the view of perpetuating them, 
have been made at all, as directed by the Commission, but 
quantities of transcripts of transcripts have been made, viz., 
of those which Rymer rejected from his Foedera ; than which 

1 See Agenda, page 448, where the fact of removal is stated, and the evidence of 
Mr. Vincent, (1729,) &c. proving that it was done without authority. 

' The Barons of the Exchequer are the head custodes of these records ; the King*s 
Bemembrancer the responsible chief. Thirty- two clerks in Court can demand, by 
prescription, unrestrained access to these records at all times, and the most inferior 
officer, the Bagbearer, keeps the keys. .The Commission employs as its instrument 
one of the thirty-two clerks, and succeeds ; because neither Burons, Treasury, nor 
King's Kemembraiicer, have histituted any sufficient check. 

^ It is due to Mr. Petiie, to notice his indignation, and to Mr. Protheroe to quote 
his rejection of any participation in such proceedings. "The mode," says he, 
^ (IS09j) '"of evading the diiTiculty, was not only not an advisable one, but a highly 
improper one." 
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proceeding Sir H. Nicolas says, (Ev. 4236,) '^ I cannot con- 
ceive any thing more useless." 

The arrangement of disordered records, and provisions for 
their accessibility, have been boastfully stated as duties which 
should take precedence of printing. " It should be remera- 
" bered that the arrangement of records, the compilation of 
" calendars, the investigation of the duties and emoluments of 
'^ the officers, and the reform of some notorious but deeply- 
'^ rooted abuses, constitute the great and primary object of 
^' the Commission ; and that the printing of certain of the 
'' more ancient and valuable amongst the records is enjoined 
" only as a secondary work."* 

Of the sum of 60,000/. only 3865/., including workmen's 
wages, have been directly applied to the object of arrange- 
ment. The balance, for the most part, has been scattered 
with profuse extravagance all over Europe, and distributed to 
every purpose but the right one. Since 1831 (App. C. 2 & 3,) 
the king's printers have received about 11,400/., and they are 
still creditors to the amount of 3360/. The Commission's 
" private" printer has received 2700/. 

About seventy volumes of all sizes, from a large folio to a 
duodecimo pamphlet, have been either published or com- 
menced. *^ Certain more ancient and valuable records, and 
calendars, and indexes," are defined in the Commission as 
the only objects for publication. Some few ancient and 
valuable Records, as the Chancery Rolls of John, the Rolls of 
the Curia Regis, a Pipe Roll, and specimens of ancient ' Pedes 
Finium,' have been printed. No calendars or indexes to re- 
cords have appeared. A very large proportion of the printed 
works consists neither of ' ancient and valuable records,' nor, 
indeed, of any records at all."^ 

' Preface to Account of Public Records/p. xi. 

* In November 1832, {Agenda ^ p. 41,) a General Report was thought necessary, 
and in order to obtain a deliberate and well-digested report, materials for it were 
put into the hands of an individual, *' by the desire of the Lord Chancellor," who 
knew nothing of the subject, and had formerly been an architect, — a Mr. Webster. 

1115. "A great delay was occasioned by the incompetency of Mr. Webster 1 
'« — ^Twelve months were lost." 

1116. "It was that time before you discovered he was incompetent to th^ busi- 

" ness ?— Yes ; his engagement was for twelve months." •% 
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The Commission's policy in printing has partaken of its 
ordinary crookedness. We prodnce, as illustxationSy its con- 
duct in two works, — ^the publication of the early Rolls at the 
Tower, and the Account of the Public Becords. We begin 
with the latter work. 

" In two octavo volumes, nicely bound, 

" With notes and preface, all that most allures 
"The record purchaser ; 

At a board held ifcnd of August 1831, " The Secretary 
" stated, that, with the approbation of the Lord Chancellor, 
^' he bad commenced this compilation." (Ev. 132.) Though 
an order was made to print this work at the public expense^ 
it was published with all the semblance of a private specula- 
tion.i Some of the' Commissioiiers were thereby misled. 
Mr. Wynn rebuked Mr. Bnller in the House of Commons, 
on his alleging that the pubUc had paid for it. Mr. Wynn 
was astounded when Mr. Jervis, in reply, read from a printed 
Paiiiamentary return, prepared by the Commission, the fol- 
lowing : — 

" Messrs. Roworth for printiog Account of Public Records, 
&c £413 : 8" (App. C. 2, p. 759.) 

The work was compiled chiefly from reports already printed, 
and other materials. These were obtained and employed in 
a mode not very conducive to the credit of a public Board.- 

1117. " On what recoramendalkm was Mr. WebHer engaged t— The immediate 
" lecommendation was herd Broagham." 

Ills. " What teMimoniaU of competency were produced?— I am not aware." 

1119. " Do yoa mean that Lord Brougham, as a Commissioner, recommended 
" Mr. Wdister for this work to the Commission, and that the Commission acted 
*' apoo the recommendation I^The Commiskion acted upon the recommendation of 
" Lord Broogham." 

IICO. " Yoa do not know what testimonials Loid Brougham produced of his 
" fitnesst--Wo, I do not.** 

From Mr, Webster the materials passed to Mt, Hardy, (Eir, 96&S,) turn him to 
Mr. Hunter, with whom they remain. He seems to be an agent, always obedient to 
the nod of the Secretary, of inordinate conceit and proportionate emptiness. 

• In the publications of the old Boards, the order for printing was always in- 
lerted. This practice, whidi stamped the works with official sanction, has been 
dimied by the present Commisnon. 

* The learned editor of the " Briti A Historians,"— Mr. Petrie, of the Tawer, 
diew up some long commnnications, which somehow found their way into this 

.work without his consent. He says, (Br. Petrie, 3492,) " The first knowledge I 
" had of a design to print anything of tiie kind was, by receiwng ftom tiie Secretary 
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In order to complete the history of this work, we print the 
following modest prospectus, or card, which was circulated 
by the Commission. It is now a rarity ; and, we believe, we 
possess one of the few copies in existence. 

" Paternoster Row, September 1832. 
" Sir, 

" We take the liberty of drawing your attention to the 
work, the title of which is on the other side. It has been printed 
by the order of His Majesty's Commissionwrs on the Public Records 
of the Kingdom ; and gives, in a short compass^ a very fail and in- 
teresting account of the contents of the numerous volumes presented 
by them to your library, and is generally considered as a necessary 
companion to them. The Commissioners have determined that it 
shall not be given away, but sold to defray the expense. There are 
a few copies only remaining on hand, 

** We have the honour to remain. Sir, 

** Your obedient humble servants, 

" Baldwin & Cradock." 

This circular was printed at the public expense : it suc- 
ceeded in provoking a sale of 144 copies only. (App. C. 10, 
p. 818.) We understand the book was freely distributed 
abroad, and is frequently found on the book-stalls in Paris. 

The publication of the early Rolls of the Tower, though ex- 
tolled by the Secretary (Ev. p. 88,) as forming " a part of the 
" noblest monument ever erected to the ancient glory of a 
^' people,"^ has been suspended on account of some personal 
pique between the editor and the Commission.. Want of 
funds is urged as the reason for the suspension, which cannot 
be admitted, because the Commission at the very time was 

** a proof sheet of the list of manuscripts which I had caused to be transcribed for 
** the work oa which i was engaged, with a request, on the part of the Commis- 
" sioners, that I would correct it for the press. I was very much struck with this, 
*' and I wrote to the Secretary, to request he would furnish me with a copy of the 
'' order of the Board for the printing of this list ; but I never got any answer from 
" him. I was told he had never received my letter ; but he never repeated his 
" application to me for the proof sheet, which I have in my pocket ; so that whether 
** the whole of this be surreptitious, or whether it had the authority of the Board, 
" up to this moment I know not. The impression on my mind is, that it is surrep- 
'' tious ; but peculiar circumstances induced me, as well on that as on some other 
** occasiom. to abstain from addressing the Board on the subject.'* Mr. Hardy 
complains likewise (Ev. 3653), as does Mr, Illingworth (Ev. Q41). 
1 Vide i;vidence, 2611 to 2Q*i9, 
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procuring transcripts frofti Hamburgh^ at an extravagant cost, 
made from secondary and imperfect sources, whilst the origi- 
nal and authentic enrolments of these very transcripts existed 
in the Tower. 

It is very difficult to analyze the confused mass of figures 
presented by the Commission to Parliament as returns of its 
expenditure. With Hamlet we may ask, " How its audit 
stands, who knows save Heaven T We have attempted a 
classification of the payments, and find the following to be 
the results. 

The salaries, as they appear with the name of the individual 
receiver, amount to 29,000/., and more. The ungracious task 
of regulating these salaries, as well as every other sort of pay- 
ment, was imposed on the Secretary. The entire funds of the 
Commission were at his sole disposal. He complains to the 
Chancellor of the Exchequer, just before the Committee was 
appointed, " of the inconvenience experienced by him from 
" the importunities of persons in the employ of the Board, 
" calling upon him to make advances on account, — applica- 
" tions which he had much difficulty in refusing, from the 
" knowledge which such persons had, that his signature to 
" cheques was alone required." (App. D. p. 829.) His en- 
durance of the " inconvenience" for six years is certainly very 
remarkable. 

The Commission, neglecting to search English repositories 
for materials for the Foedera, has expended at least 3597/.,^ in 

^ As a specimen of the muddled nature of the Commission's returns, we extract 
the following verbatim. (App, C 3, p. 7.)- 

" New edition of Rymer's Foedera, searches for and transcripts of materials for this 
work, together with freight of papers, some few books, and other expenses, 
from 12th of March 1833 to 31st of Dec. 1835. Payments of various amount 
to Messrs. Masterton, Greith, Koch, Lappenberg, Maier, Warnkcenig, Teulet, 
Stadler, Lacabane, Castelnau, Volgt, Royer Collard, Serrure, Kansler, Mone, 
De Portugal, Massniann, De la Fontenelle, Vandor6, Lechaud6, D'Ainsy, 
Deville, Gachard, Guillemot, Marechal. Herbst, Lassberg, Schreiber, Jung, 
Boehmer, Pape, Lacomblet, Fuchs, HuUman, Verachter, and oiherst for the 
mostpart librarians, archivists, and professors abroad ... £3135: 12 9j^" 
From the Treasury Analysis (App. p. 836) we learn how this sum was appor- 
tioned. £. «. d. 

M. Baur received «. . 378 : 18 5 

M. A. Collard 556 : 14 3 

L. A. Warnkoenig 558 : 18 4 &c. 

The folly and eitravagance of the Commission is the laughing-stock of the Continent. 
VOL. XVII. H 
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salaries to fore'gners, to search foreign archives, and in mani- 
festing the existence of the Commission to the nations of 
Europe.* And whenever (should the time ever come) " Aj>- 
pendix A." to Rymer's Foedera is given to the world, our 
countrymen will learn that the " Tractatulus Egidii de Uri- 
nis/' and the " Carmen Johannis Egidii de Urinis cum glos- 
sis," were^'once to be found at Altdorf; that V Evax Marbo- 
deus's" work on Stones, existed at Oeneva, and that copies 
of the Legend of St. Ursula, and the 11,000 Virgins, were pro- 
curable at Basil, Bern,* &c. &c. .all over Europe. 

Another item for the promotion of record reform is 382/- 
155. (App. D. 6, p. 837,) expended in " alterations in the 
" attic story, kitchen, coppers fixed, stoves altered, new 
" stoves supplied, refixing chimney-pieces, contracting chim- 
" nies, rebuilding fire places in certain chambers at New 
" Boswell Court." (Ev. Protheroe, 7640.) 

The Commission has collected a '^ palseographical and dip- 
lomatic library," costing 1624^., which is stated in the return 
to " have been found of great utility to the school of young 
transcribers." (App. C. 3, p. 771.) This institution, in pro- 
fessed imitation of the Ecole des Chartes at Paris, is explained 
to consist of four young gentlemen copying Rymer's rejected 
transcripts at the Museum, '^ at the small salary of 402. a 
year." (App. B. 3, p. 743.) The interest paid for loans has 
amounted to 719/. The stationery, &c., from March 1833 to 

• To Germany the Commission published, •* Die Archiv-Comraission Gross 
Britanniens an die Alterthumsforscher Deutschlands und des nordlicben Enropas, 
8vo. 

To Portugal, •* Memoria da Commissao dos Arquivos da Gran-Bretanha dirigida 
aos Cartorarios Bibliothecarios*e Antiquarios de Portugal, pelo que respeita aos 
trabalhos, e exames da mesma Commissao. 8vo. (App. C. 3 , p. 781.) Mr. Mas- 
terton was paid 300/. for a trip to Lisbon, amongst other things to secure the priol- 
ing of this important document at the royal press of Donna Maria. (Ev. Cooper, 
2954, &c.) " I think," says Mr. Cooper, ** it was rather a bold step to send bim 
thither;" — ** the result has justified the experiment." Let the public therefore 
sing " Jubilate." 

» Vide Appendix A., pp. 3, 102, 21, 81, 73, 104, 117, 126. The quackery and 
ignorance of App. A. is beyond conception : It beats Lord Brougham's " Hydros- 
Utics" hollow. Take the folbwing as an instance. At p. 7 Mr. Cooper tells us, 
" Johannes Andreas [?] would have been passed over in silence, were not his 
works {Treatises on the Decretalia!) connected with the history of the Civil U\dI 
a science not quite so strangi to my habitual pursuits as are those departments of 
learning to which most of the other Codices belong,** 
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December 1835 cost 2062/., and the other miscellanies up- 
wards of 3000/. ; and as these items are splendid specimens 
of economy and clearness we quote them below J 

Having thus shown some of the principal acts of the pre- 
sent and previous Commissions, and how they have expended 
their funds, we proceed to describe the actual present con- 
dition of the public, records; and leave our readers to estimate 
the benefits which the Record Commissions have conferred on 
the records themselves. With this view we have prepared the 
following synoptical table. 

' DboD, Gibbs, Lloyd, Boiisor, and others : bills for parchment, vellom, tracing- 
paper, steel and quill pens, paper, sponge, tape, cord, sealing and other thread, 
paste, starch, linen and woollen cloths, soap, candles, oil, wood, and vmrumt 
othir materials and articles, also for presses and tools used in repairing and 
cleaning the records £2062:10 If (App.C.3,p.771.) 

Miscellaniesfiom 1831 to 1835. 

Miscellaneous transcribing, printing, books, deed boxes for records, stationery, 
parchment for mending records, postage, porterage, coach-hire, &c. March 
1831 to March 1832 £363:16 10 ( App. C. 2, p. 758.) 

Miscellaneous transcribing and copying, bags for reco^s, baskets for ditto, desks 
and stools for clerks, parchment for mending records, stationery, postage, por- 
terage, coach-hire, &c £608:13 2 (p. 760.) 

Messrs. Hodgson, Leaver, Williams, Bannister, Bacon, Madden, and Hiidy, for 
various transcripts, copies, and Miscellaneous work and assistance. 

£186:17 7 (p. 760.) 

Messrs. Murphy, Bacon, Stack, Bell, Wilde, Berbrugger, Gunton, Matchwick, and 
Mitchell, various payments for transcripts, searches, short reports, and Miscel- 
laneous labour £399:16 7 (p. 770.) 

Expenses attending the forwarding at sundry times certain works of the Board to 
Paris, Ostend, Ghent, Hamburg, Rotterdam, Lisbon, Leghorn, Dublin, Isle 
of Man, Guernsey, &c.; also expenses of transmitting to and receiving back 
from some of the above-mentioned places proof-sheets of the Appendixes to 
the Secretary's Report on the Feeders, &c £253 : 14 1 (p. 772.) 

Desks, and other articles of furniture £39 : 12 6 

Leaver, Hardiman, and others, for copying returns to parliament, reports, and 
various papers and documents for the use of the board £161 : 9 7 

Postage, carriage of parcels, extra porterage, coach-hire, cab-hire, van-hire, cart- 
hire, boat-hire, truck-hiie, &c. &c. (Sic in orig.) . .£674 : 16 9| (p. 773.) 

Other disbursements not comprised under any of the foregoing heads, and monies 
in the hands of Mr. George Smith, arising from advances made by bankers or 
secretary! , £397:9 0^ (p. 773.) 
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SYNOPTICAL VIEW OF THE PRESENT CIRCUMSTANCES 0] 



Tower. 



Name of Repository 
containing Records. 



Chapter Hoase. 



Duchy of Lancaster. 



Duchy of Corawall. 



Rolls Chapel. 



Common Pleas. 



Its Locality, 



Thames Street. 



Poet's Corner, 
Westmiuster. 



Wateiloo Bridge. 



Somerset House. 



Chancery Lane. 



Carlton Ride 

Stables, 

Carlton Terrace. 



Over gunpowder, 
next to a steam- 
engine. 



Insecure from out* 
buildings; not fire - 

Sroof. Incommo- 
LOUS. Representa- 
tions often made, 
nothing done. 



Its Character. 



Private dwelling- 
house, liable to 
fire. (398.) 



Private dwelling- 
house. (2977.) 



Very incommodious 
and unfit, not fire 
p'oof. 



Quite unsuitable. — 
** Far from con- 
venient and ac« 
cessible." (584.) 



V Custody. 



One Keeper, ap- 
pointed by Trea- 
sury. Insuffi- 
ciently responsi- 
ble. 

One Keeper, ap- 
pointed by Trea 
sur^. The oflSce 
claimed as sine- 
cuie.(4138,&c) 



One Keeper, with a 
Deputy. 



The Auditor of the 
Duchy, acting 
through a clerk 
at the Chapter 
House. 



Keeper appointed 
by Master of the 
Rolls. Duties per- 
formed by Depu< 
ty. (A sinecure.) 



In the Judges. 



Attendancem 



10 to 3. 



10 to 1 officially, 
but open at other 
hours, according 
to the pleasure of 
the Keeper. 
(4302.) 



10 to 4. 



10 to 4. 
Searches, when per- 
mitted, must be 
made between 1 
and 4. 



10 to 3. 



10 to 4, in Term 
Time. Out of 
Term, the Keeper 
must be sought 
for at his private 
residence. 
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HE PUBLIC RECORDS AT THE CHIEF RECORD REPOSITORIES. 



Arrangement, 



Good, — not efiected 
by Commission. 



Very incomplete. 
Partially proceed - 

' ing. The expense 
paid not by Com- 
mission, but Sta- 
tionery Office. 
(184, 4342.) 



Still proceeding, not 
done by Commis- 
sion. (7206, 7.) 



Stated to be metho- 
dical. 



T^ Rolls well ar- 
ranged in roost in 
coQvenient places. 
Miscellaneous 
Records require 
vrangement. 

Improvable in a bet- 
ter repository. — 
Nothing done by 
CoDuniasion. 



Preservation of 
Contents. 



Cleaning, repairs, 
and binding need- 
ed. Nothing done 
by Commission. 



** In their present 
state the great 
majority can nei 
ther be preserved 
nor arranged, nor 
even consulted." 
(4344.) 

£7000 required to 
bind and repair 
five classes only. 



Generally good. — 
Repairs and bind- 
ing by Commis- 
si(in suspended. 
(7208.) 



" Generally in good 
preservation. No 
repairs done at 
the expense of the 
Commission." — 
App, to Commit. 
Report, ^,W5, 6. 



Repairs required for 
Miscellaneous 
Records, Inquisi< 
tions post Mor< 
tern, &c. 



Spme Rolls much 
injured by damp, 
nothing done by 
Commission. 



Calendars 
and Indexes, 



Defeetive, nothing 
done by Commis- 
mission to improve 
them. 



Defective. Some in 
progress. — Mr. 
Caley returns the 
same answer in 
1832 as Mr. Rose 
in 1800, and is 
" afraid to hazard 
a conjecture about 
the period within 
which Calendars 
and Indexes 
might be com- 
pleted. " — App 
to Commission's 
Report, p. 10. 

Several, said to be 
sufficient. 



Fees, S^e, 



Species of Records. 



In progress. Pub- 
lic considered to 
have no right to 
see the catalogues. 
(2984, 3044.) 



Chiefly private. — 
These defective. 
(3364.) 

Nothing done by 
Commission. 



?if» y* 
The Docket Books 
are imperfect sub- 
stitutes. 



System complained Chancery and Par- 
of, but admitted liamentary. 
to be very liberally 
administered. 



Remitted at the plea- King*s Bench, Corn- 
sure of Keeper to oion Pleas, Par- 
historical inquir- liamentary, Ezch6- 
ers. quer. Star Cham- 

ber's Proceedings, 
very Miscellane- 



Less fees charged to, Relating to Proceed- 
historical than to' ings of the Duchy 
legal inquirers. 



" No account kept Relating to Proceed- 



of them." — App, 
to Report, p. 106 



Loudly complained 
of as excessive, 
amounting to a 
" denial of jus- 
tice." (6629.) 



What and to whom 
paid. 



ings of the Duchy. 



Chancery and Par- 
liamentary. 



fieloBging to the 
Court. 
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Name of Repoiitory 
containing Records. 



King's Bench. 



Private residence 
the Master of the 
Rolls, Chancery 
Lane. 



King's Remem- 
brancer's Records 
in Carlton Ride, 
Stone Tower, 
Temple. 



Its Locality. 



of Not fire proof. Quite 
unsuitable. Re- 
moved from good 
repository by pre- 
sent Conmiission. 



Carlton Terrace. 

Tower of 
Westminster Hall. 



Its Character. 



In the Judges and 
several Keepers. 



Stables, not fire The King' 
proof, wholly un 

Unglazed. 



Augmentation 
Office. 



Pipe Oflice. 



Lord Treasurer's 
Remembrancer's 
Office. 



Land Revenue at 
Carlton Ride, 
Spring Garden. 



First Fruits.. 



Exchequer of Pleas. 



Palace Yard, 
Westminster. 



Somerset House. 



Somerset House. 



Carlton Ride. 



Temple. 



Lincoln's Inn. 



Not fire proof. Nar 
rowly escaped 
the burning of Par- 
liament Houses. 



at 



Custody. 



'sRemem- 
brancer, subject 
to access of 
other persons, as 
they please. 



Vaults underground 
— wholly impro- 
per. 



The same. 



Unfit 



Represented as un< 
safe since 1800. 



Not fire proof. 



King's Rememb. 



King's Rememb. 



The same. 



Keeper. 



Attendance, 



None, where the 
Records are kept 
1st, go to the Tem- 
ple; 2nd, to West- 
minster to see the 
Docket Book; 3rd, 
to Chancery Lane 
for Records. 



Attendance at the 
Temple, none else- 
where, except at 

Westminster, io 

Term Time. 



Keeper. 



No proper attend- 
ance. Open from 
10 till 4. 



Attendance at the 
Temple. 



The same. 



Attendance at 
Spring Gardens. 



10 till 4« 
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Arrangement, 



Some on the floors, 
without order. — 
No, interference 
fromCommission. 



Memoranda Rolls, 
and Equity Pro- 
ceedings arranged. 

* 600 sacks or 2400 
bushels of Miscel • 
laneous Records. 

^ Port Bonds, Coast 
Books. ** Nature 
ofwhich none can 
tell. (Mr. Vin- 
cent,) 



Xearly completed by 
Commission, sud- 
denly stopped. 



Pipe Roll arranged, 
Miscellaneous 
not. 



Miscellaneous not 
arranged. 



Disarranged at 
Carlton Ride. 



Some Miscellane- 
ous. 



In disorder. (625.) 



Preservation of 
Content*, 



The State? 

Nothing done by 

Commission. 



Not bad, — dirty. 

Very bad. 

None. 

Defective. 
Defective. 
Defective. 



Defective, but pro- 
ceedine, not under 
Commission. 
(7163.) 



Necessary. 



Calendars 
and ludeies. 



None. Imperfect 
Docket Books. 
(648, 6694.) 

Kept not with the 
Records, but at 
1^ mile distant— 
at Westminster, 



Abstracts for con- 
sulting Equity 
Proceedings. 
Wanted. 



Defective. 



None. 



?any to Miscella- 
neous. 



Partial. 



Not wanted. 



None but Docket 
Books. 



Feet, ^c. 



Payable to several 
sets of officers. 



Payable to Clerks in 
Courts, Bagbearer, 
Court Keeper. 



Pa^^able to whom ?. 



Payable to whom ? , 
not remitted to 
historical inquir- 
ers.— (Ei;.Gag«.) 



The same. 



Species of Records, 



Belonging to the 
Court. 



Principally Exche- 
quer. Some be- 
longing to other 
departments. 



Ecclesiastical Re 
cords respecting 
dissolution of Mo- 
nasteries. 



Exchequer Records. 



Exchequer Records. 



Its own department, 

chiefly. 
Exchequer Records. 



Its own department, 



Exchequer. 
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The dispersion of the offices in all the four quarters of the 
metropolis; the dispersion of the same class of records in 
several repositories; the disunion of the office where personal 
attendance is given, and the repository where the record itself 
is deposited ; the varied hours of attendance, &c., constitute 
one class of serious impediments. 

An inquirer travels from the Tower to Westminster ta 
search not only different records, but should he desire to 
inspect the one series of records, e. g., Rolls of Parliament, 
he must go to Westminster, to the Tower, to the Rolls Cha- 
pel, and even to the King's Remembrancer of the Exchequer, 
if any one discloses to him the fact that this office possesses 
Parliament Rolls. Having learnt thus much, which he can do 
by accident alone, he must first proceed to the Temple, and then, 
perchance, be obliged to hunt for his object, in the Stables of 
Carlton Ride, — the Stone Tower at Westminster Hall, or even 
in the Augmentation Office. The same observation applies to 
several other series of records: — the Patent Rolls^ — Inquisi- 
tiones post mortem — Rolls of the Law Courts, &c.* The fol- 
lowing displays the notions of convenient accessibility of a 
Record Keeper : 

7058. Chairman to Mr. Panton. You said they were in a 
place perfectly accessible : let us understand how accessible 
they are; a person who has, to consult them does not go to 
the office they are kept at, but he goes to the Temple? — Yes. 

7069. On applying to you for the record he wants ; you 
go off to Somerset House from the Temple and get the 
record ? — Yes, I fetch the record, or send the messengers of 
the office for it. 

7060. If he happens at first not to have specified the right 
record, or to have made a mistake, or on looking at it finds 
his inquiries require a subsequent record to be exhibited, you, 
or the messenger, would have to go back to Somerset House, 
to go down that long flight of stairs, to light your candles, 

' Should the Patent Roll of the 7th John be wanted,— -the inquirer knowing that 
the rolls of this time are kept at the Tower, proceeds thither, — he then learns that 
this solitary roll happens to be at the Chapter House, Westminster, — he arrives at 
this latter placed few minutes past 1 o'elock^-^the official hours are closed, utid* the 
officer who shows the roll is gone. 

« Ev. Cole. 4762. 7911, 
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and to penetrate into those vaults ? — If there was that sort of 
uncertainty as to the date of the roll inquired for, instead of 
leaving the gentleman who required to make the search at the 
Temple, I should take him with me to Somerset House, where 
there is a convenient room under the late Pipe Office. 

7062. (Dr. Bo wring.) Is that quite adjacent to the vaults? — 
No, it is up on high ground. 

7063. Then there are three places which you usually em- 
ploy in order to communicate between the searcher and the 
record? — No. 

7064. There is your office in the Temple, the vaults, and 
the place in which, for greater adjacency, you would take the 
inquirer ? — Whichever is most convenient. 

7065. (Chairman.) This is an arrangement by which you 
promote the convenience of the parties; if I come to you, not 
knowing exactly the record I want, being rather uncertain, if 
I come to the Temple and state this uncertainty to you, you 
da me the favour of taking me a walk to Somerset House, and 
then you shut me up in this room, and you yourself run down , 
to the vaults and bring up the record to me that I suggest, 
being in this room? — Yes. 

7066. There being a constant succession of trips from this 
room in which I am confined to the vault in which the Pipe 
Rolls are confined, you manage, in the course of time, to get 
me the information I want? — ^Yes; that sort of uncertainty 
seldom occurs; we generally, in searches for the Great Roll, 
have the exact data, the year. 

In consulting the King's Bench Records, the applicant calls 
at the Temple, — states the object of his search — which is 
hunted for by the officers : he is desired to call the next day, 
when he is conducted to Chancery Lane. If any circum- 
stances arise which make it desirable to see the imperfect 
docket books made to serve as substitutes for an Index, off he 
goes to Westminster. 

In the mode of consulting the Augmentation Office Re- 
cords during Mr. Caley's lifetime, may be seen the total 
inefficiency of the Record Commission, for promoting public 
convenience. Any one desiring to consult a record, visited 
the Augmentation Office, Palace Yard, Westminster; — he 
might or might not find at the Office, a domestic of Mr. 
Caley's, by whom he was sent to Mr. Caley's private 
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house in the terra incognita of Exmouth Street, Spa Fields. 
Arriving there, he might or might not find Mr. Caley at home. 
When informed of the search, Mr. Caley, after the delay of 
a day or two, ordered his man to bring the records from the 
repository to Spa Fields. Though Mr. Illingworthhad reported 
these facts to the Commission, in his observations printed by 
them, this system received no amelioration. 

With respect to the security and aptitude of the repositories, 
not one (hardly excepting the Tower) is fire proof; and not 
one can be instanced as a suitable building. We quote a few 
picturesque descriptions: — Lord Lyndhurst says, (8192,) *' I 
'^ think the Rolls Chapel a very bad place of deposit. On a 
" dark day you cannot see the records without a candle; you 
" walk and climb through very narrow passages, and it often 
*' takes a considerable time to find a record; nothing can be 
*' more incommodious than that place of deposit.*' Lord 
Langdale, noticing the records in the same repository, says, — 
** They did not appear to me in a situation in which records 
" ought to be kept; they seemed, at least some of them, to 
" be exposed to considerable variations of temperature, which . 
" I understand to be injurious to records; and there are many 
" of them in a situation of very inconvenient access, a situa- 
" tion in which public records ought not to be; placed in 
" closets or places, some of them at a great height, and others 
" entirely dark; there are a quantity of records in closets so 
" dark, that you cannot see them as you walk in; there are 
" others in closets so high and with so narrow a footing for a 
'Madder, that mounting to the top cannot be convenient, if 
" quite safe, which I should scarcely think it to be. Those 
" who are perfectly familiar with the dark closets may go in 
" and perhaps pitch upon the record wanted, not always with- 
" out error I apprehend, but that is the way in which they 
" are preserved. I think it extremely inconvenient." 

In the Pipe.Office, the records are kept in vaults two stories 
under ground, which should be placed under the custody of 
the Geological Society, for therein grow fine specimens of 
stalagmites and. stalactites, formed by alternations of dryness 
and dampness. 

7074. (Dr. Bowring to Mr. Panton.) Do you ever allow 
an inquirer to accompany you to the vaults? — Yes; whenever 
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any gentleman wishes to go i(^ the vaults^ we have no ob- 
jection, if it is his wish. 

7076. Then two candles are introduced instead of one ; is 
it not 80 dark that it is necessary every individual should have 
a candle, even to find his way through the passages? — Per- 
sons may do so; I do not know it is actuidly necessary for 
each person to take a candle ; I think if two persons followed 
the one who had a candle^ they would be able to find their tray. 
7076. Is it not so completely dark, that it is almost impos- 
sible for any person to find his way out of the vaults, if at any 
considerable distance from the doors — ^Yes; for the frames on 
which the records are placed, are in the centre; you are 
obliged to go round, and it would be rather a circuitous route 
to get out; there would be some difficulty. 

The Exchequer Miscellaneous Records are kept in '' cells 
with unglazed windows, (Agenda, p. 367,) on the ground 
floor in the Western Tower of Westminster Hall,*' and in the 
hay lofts of stables. 

As regards order and method: — Out of the whole mass of 
public records in the metropolis, the contents of one solitary 
Office (the Tower), are alone in arrangement. Even here it 
might be improved. The evil consequences of the neglect of 
this arrangement are manifest, both as regards the administra- 
tion of justice and the publications of the Commission. Docu- 
ments of the highest legal value are not forthcoming — or 
appear by accident. " Certainly," says Sir Charles We- 
therell, (Ev. 6001,) whose testimony is corroborated by all 
the witnesses of real experience, — *' Certainly there is con- 
" siderable expense and great hazard in making a search for 
" documents that may be wanted, and finding them out." 

Sir Charles is afterwards cross-examined by Sir Robert 
Inglis, a member of the Committee — thus 

6004. " If there were any confusion in the offices with 
" respect to the records, do you or do you not think that in 
" the course of your professional life you would have been 
*' cognizant of such confusion ; it being assumed in the ques- 
*' tion, that the confusion is to such an extent as to impose 
'* practical difficulties in the way of searches? — That has oc- 
** curred. I happen to know one of the most curious and im- 
'' portant documents in this kingdom, which is the deed or 
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" instrument by which the property of the Duchy of Cornwall 
" was identified^ was found somewhere in the Exchequer, in 
" a place where it ought not to be, and among documents 
" with which it had no connexion. I say this without mean- 
" ing to imply more than that this had been an accident. 
" There is a confusion in some places which may be stated 
*' without imputation against ajiy person — I mean, that in- 
" dexes of the nature I have alluded to are wanted/' 

The Vice-Chancellor is thus examined by Sir Robert 
Inglis: — 

6666. Has it ever occurred to your Honor to have met 
with complaints of the want of access to records, or of the 
difficulty with which searches are made, or of impediments in 
the way of obtaining copies for ordinary use ?— ^I have heard, 
constantly, of the difficulty of ascertaining where the records 
are ; I have known of cases where searches have been desired 
to be made, and Mr. Caley, a very great antiquarian, has 
stated the difficulty he has found in ascertaining where cer- 
tain records were, and other persons as well. 

6669. If there had been any confusion in the offices, which 
confusion prevented proper access to the records contained in 
them, is it hkely that this would have become known to your 
Honor? — It has, in fact, been made known to me that there 
has been great difficulty in ascertaining in particular places 
which were supposed to contain records, where the records 
were, ,and after search they have been found. It appears to 
me, that the matter ought so to be contrived that any person 
ought to be able to tell, with very little labour, whether a re- 
cord is or is not kept in any repository. 

" I think," says Mr. Joseph Parkes (Ev. 4385) " a great 
" deal of inconvenience results from the scattered state of the 
** records." " In many matters of professional inquiry, it is 
" difficult to discover in what office to make the search." In 
some offices, he thinks " it was impossible to find five per 
" cent, of the records." (4387.) Lord Lyndhurst states (8202), 
" a great deal of time is often spent in searching for a record." 
Mr. lUingworth specifies the accidental discovery of some 
instruments, after looking through " bags of unsorted records" 
(948), which established the rights of the Corporation of 
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'' Bristol to all the tolls upon shipping coming in and out of 
the port." 

We need not search far for evidence of the effect of this 
state of confusion on the record publications. Their imper- 
fection from this cause is indisputable, and has been perpe- 
tually brought to the notice of the Commissioners. Lamenta- 
tions have been loud, but they were empty sounds, productive 
of no result. In the second page of their Agenda^ the Com- 
misioners state that, by searching in a single office, '' in the 
" course of a few weeks, they have had the mortification to 
'' discover documents that furnish the most lamentable proofs 
'^ of the imperfections that pervade some of the bestpublica- 
" tions of the old Boards." ' 

Most perfect order and method amongst the records being 
secured, — the use of them would be much narrowed, unless 
means of reference through ample calendars and indexes 
were provided. It must be self-evident, that no satisfactory 
calendars could be made until the contents of the offices were 
sufficiently methodized. We have already shown that this 
primary business of arrangement has not been performed in a 
single repository, and we need scarcely add, that during 
thirty-six years, not one single efficient calendar or index, 
even to a portion of the records of any repository, has been 
provided by the Commission.^ In excuse, it is stated^ that 
" rough estimates of the expense convinced the Secretary that 
" it was useless for the Board to attempt to form calendars 
" and indexes to the records even in the principal offices." * 

' An attempt was made before the Committee to remove this awkward admission 
(App. B). How successfully one instance will demonstrate. In the Agenda, 
P< 12, the Commissioners specify that " the discovery of the Registers of the Par- 
liaments of Scotland from iViay 1639 to March 1650, in the State Paper Office, 
niakes it indispensable to cancel vols. 5 and b of the Acts. It is calculated that the 
newly discovered matter will fill 2278 pages." The editor of these Acts, Mr. 
Thompson, corroborates the statement. In the face of these assertions, the Com- 
mittee was told, '* there is no reason to expect that any lesearches in the offices in 
linden will establish a charge of imperfection against the Scottish publications." 
-(App. B. p. 745). 

' Perhaps the MS. Index to the Decrees and Orders of the Court of Augmenta- 
tion in the Exchequer may be instanced. It is a most imperfect and comparatively 
^ess production. Its execution was ordered by Mr. Caley, chiefly to facilitate 
searches in his own office. 

Ihese estimates appear to have been so ** rough" that there is a difference of 
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(Ev. Cooper, 1077). The imperfect calendars which exist, 
are for the most part the private property of the record 
keepers, consultable only on payment of heavy fees,^ and the 
only alteratioa which has taken place whilst a Commission 
has existed, to provide calendars and indexes, has been, that 
some public and many private indexes have " passed by sale 
^' into the hands of private individuals, and been thus lost to 
*' the public." It is at the present time, as Mr. Baron Alder- 
son says (7676) it used to be, " a monopoly to have the pos- 
" session of a good index to the records." 

A most conclusive and irresistible exposition of the positive 
evils arising from the absence and the imperfections of calen- 
dars is afforded by the evidence of Mr. Hewlett ; we shall 
conclude this subject with some illustrations afforded by the 
actual experience of witnesses. 

Mr. Hodgsone (now Hinde), M.P. for Newcastle, states 
(3364), that in consequence of the defects of the calendars at the 
Rolls Chapel, he failed to discover a document of the greatest 
importance, whereby he sustained an irrecoverable loss of 
between 400Z. and 500Z. ; and Mr. Hewlett gives valuable 
details of delay, vexation, and expense, lately occasioned by 
the absence of indexes to the records of the Court of King's 
Bench. (554.) 

** After long and tedious proceedings," (says this gentle- 
man, 657), " It was afterwards accidentally discovered, that 
*^ the matter in dispute had been before the courts of law on 
** several occasions in early times, which gave an entirely 
*' different complexion to the case. My client had not the 
** full benefit of this new evidence, as a compromise took 
" place between the parties. If the existence of these ver- 
" diets had been known in an earlier stage of the proceedings 
" (as they must have been if there had been an index locorum 

340,6632. between the estimate of the Secretary and that of Mr. Hardy* for provid- 
ing calendars to the Tower Records. 

* « I was employed, says Mr. Hewlett (762), within this month, to inquire into 
some charity lands at Paddington ; I wished to consult the references to those (the 
Petty Bag) records, but the fee was five guineas, and I was rather limited as to 
eipense. I left it to the parties, whether they wishect me to pay this fee of five 
guineas ; they declined it. It is impossible to say whether these records might not 
have given me more information than any other documents I could refer to.*' 
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" to the Verdict Rolls), I should have shaped my course dif- 
" ferently, and in all probability an expense of 1500Z. would 
" have been saved to th^ parties." 

Mr. Cooper, alluding to Mr. Hewlett's Evidence says, 
(p. 214,) '' I shall be able to show that what that gentleman 
" has said respecting indexes to certain records, and the 
'' inconvenience arising from the want of them, applies to a 
" state of things which has now ceased to exist." If able, 
Mr. Cooper certainly failed, for we cannot find that he made 
any attempt, unless his bringing Mr. Grimaldi forward as a 
witness was intended as one. — Mr. Grimaldi being asked, 
" What is your opinion of the propriety of compiling calen- 
" dars to the later placita of tlie KLing's Bench, Common 
" Pleas, and Exchequer, up to the time of the Union; would 
" their usefulness and importance justify the expense ?" 
answers, " That it is very highly important" (6517.) 

The interests of the legal profession were treated by the 
Commission with something approaching to contempt. Mr. 
Allen says (7377), " As to the practice of the law, I know 
" nothing of it whatever, and if the Board had been confined 
" to such objects, I should never have allowed myself to be 
" made a member of it." He is asked (7333), " Are you 
" aware of the evidence which has been given before this 
" Committee with respect to the records of the King's Bench 
" and Common Pleas ?" — " I have read part of it, but upon 
" that point I can say nothing." Imperfect docket-books 
furnish the only means of reference to the records of the 
Exchequer of Pleas. These are in great confusion (Hewlett, 
625). But Mr. Cooper, though a lawyer, has no sympathy 
for the wants of the profession. He says (1822), '^ It would, 
" in my judgment, be to throw money into the river, to make 
" calendars or indexes to those records." Again (2198), " In 
" my humble judgment, the money applied in procuring these 
'^ historical materials from the libmries and archives of the 
" Continent, has been employed not only in a manner more 
" conformable with the object of the Commission, but in a 
" way more advantageous to the public (always supposing 
'• that history has its value), than if it had been spent in 
" making indexes to writs of latitat y capias, and quo minus^' 

The subject of fees alone remains to be noticed until we 
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come to the real source of all the mischief: the irresponsible 
custody to which the records are exposed. 

We need not now discuss the principle of fees, or the scan- 
dalous injustice of denying rights to the poor man ; or the 
selfish motives created by fees in hostility to expeditious ad- 
ministration; or the fallacies involved in the assumption, that 
the payment of them checks vexatious litigation, and promotes 
the security of the records. Their present condition gives a 
melancholy denial to the latter pretence. We shall not soon 
forget the impressive dignity which accompanied the delivery 
of the following opinion to the Committee by Lord Langdale. 
(Ev. 4496.) 

•* I consider that to check litigation, by means of expense, 
" is pernicious to the public. Litigation may be most usefully 
" prevented by cutting off its sources ; but if the causes or 
" sources of litigation are existing, the only mode of preserv- 
" ing the peace of society is to allow litigation to take place, 
" and to make it easy. It is a great object of good legislation 
" to cut off the causes or sources of litigation; that I conceive 
" to be the object of government; but when the sources of 
" litigation unhappily exist, instead of allowing them to rankle 
" and fester in the minds of parties, the best and most prudent 
" course is to let them go before an impartial judge, who may 
" decide the matters in difference between them, and this 
" is litigation." 

No language (states the Report, page xxiv.) that your 
" committee could employ, could too strongly condemn the 
" monstrous ihjustice and impolicy of imposing these ad- 
" ditional burdens on those who have the misfortune of 
" having legal rights unjustly withheld or menaced; and who 
" are already, from accident or the defects of our law, ex- 
" posed to the unavoidable expenses and anxieties of Htiga- 
" tion. The operation of these evils appears to be most 
" extensive. Frequent recourse is had to these documents in 
" the course of legal proceedings. In many instances the 
" search is to be conducted at hazard, through records of dif- 
" ferent classes, extending over a long period. For every 
" different document, and every different period, a separate 
" fee in most instances is required; and if in order to diminish 
" the labour, uncertainty, and cost of such a search, the in- 
" quirer can have recourse to a calendar or index, that calendar 
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'' or index generally turns out to be private property, and is 
" made the means of exacting an additional fee. Fees of an 
" inordinate amount are demanded for producing records be- 
" fore the two Houses of Parliament from the parties who 
" may have occasion to use them. Fees of disproportionate 
" extent are demanded for every copy of these documents 
" which it may be necessary to procure before the other tri- 
" bunals^ or for the satisfaction of the parties ; and lest this 
" charge should be evaded by the personal diligence of the 
" inquirer, or should not amount to so much as may satisfy 
" the expectations of the keepers, in most of the record offices 
" no person is allowed to make the copy for himself; and at 
'* the Rolls not even a memorandum, nor a copy of only such 
" portion of a record as may be useful to him, is allowed. In 
" all cases he must pay the officers for making the copy, and 
" almost always for copying more than he needs." • . . 

" To inquire into the mode of remedying this great abuse of 
" fees, and into the regulations and establishment of the va- 
^^ rious offices, was the one new object,^ (in addition to those 
" which had been assigned to former commissions,) for the 
^* furtherance of which the present Commission was constituted. 
" It appears, however, to your Committee, that no effective 
" power of interfering with the present regulations of the of- 
" fices, or of diminishing the fees, has ever been given to the 
** Board. To recommend reforms, and to obtain sufficient 
" powers for executing them, was indeed all the Commission 
" could do ; and this it has certainly failed to effect.'* # « # 
" In consequence, the fees remain as they did before at the 

* At a Board held 30th June, 1832, notice appears of a Committee to make in- 
qoiries ; ** the prosecution of which inquiries, the Secretary was informed by the 
" Lord Cbaocellor, was the prinripa/ object of the New Commission {Agenda, p.,7) ; — 
" But when it was contemplated to form a Committee or Committees, it occurred to 
" some one, I think/' says the Secretary (Ev. 1091), "to Lord Brougham himself, that 
" almost ali;the most material objects had been attained by the Royal Commissions 
" issued in the year 1816/' and the Committee was never appointed. Lord 
Brougham *' informs Mr. Cooper (7925) that it was Sir John Leach who stated that 
" such Fee-Commissions had effected all that was proposed to be done by one or 
" more Committees of the Record Board/' By a return (App. F. 1) it appears 
oeilber Lord Brougham nor Sir John Leach were present at this Board. ** So that," 
states a note in the 8vo. edition of the Report, published by Ridgway, p* 41, " the 
" suggestion could not have proceeded from Lord Brougham, according to Mr. 
" Cuoper, or from Sir John Leach, according to Lord Brougham." 

VOL. xvn. I 
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" principal public offices^ and any improvement which may 
" have taken place is to be attributed to the keepers, and not 
" to the Commission." 

Every body protests against the fees. Lord Lyndhurst 
bears testimony (8201) that " Statements have been made that 
" the expenses of fees were very heavy." The Vice-Chan- 
cellor (6668) "has always heard it stated they were very great." 
Sir Edward Sugden (7991, &c.) suggests improvements. Sir 
Charles Wetherell speaks (6001) " of considerable expense" 
in searching. Sir Harris Nicolas (3946) thinks them "a 
" scandalous abuse, which ought long since to have been re- 
*' scinded." 

" The system of fees seems to me almost to amount in some 
" instances to a prohibition to search," says Mr. Hewlett, 
(660), and he enters into minute specifications of payments of 
fees at the Rolls, Tower, &c. Mr. Grimaldi thinks (6640) 
it " a very great evil that suitors are exposed to such fees ;" 
and he shows how they retard justice.^ 

With respect to history, the Report (p. xxv.) proceeds: 
" In many of the ofBces the fees bear equally heavy upon 
" those who consult the records for historical and antiquarian 
" purposes. In some offices, your committee has been in- 
" formed, that they are wholly or in part remitted. Even 
" where this remission takes place, it is the act of the keeper, 
" and must lay the person benefited under n personal obliga- 
" tion to him ; and the access, where not closed by fees, may 
" thus be granted or withheld at the pleasure of an indivi- 
" dual." 

Among the historical inquirers complaining are Dr. Lingard ; 

* " The parish of Pailton instructed me to make a search for a charter granting 
" them rights of common, but their solicitor could give me no date as to when this 
" charter was granted ; it was my intention to have searched the rolls from the time 
*' of the dissolution of the monasteries, (calculating that it was probable the pro- 
*< perty was a monastic possession,) till I found it. I wrote to the solicitor that I 
" should have to pay 1«. per yeaj, and if he gave me two or three names of parishes, 
" that it would be more ; that is, if I searched for three parishes, 3». per year. I 
" should have had to search, if the occasion required it, through the reigns of Henry 
'* the Eighth, Elizabeth and James, and the intermediate reigns ; that would have 
" embraced a period of nearly one century, for which I should have to pay nearly 
^' I5i. When I informed the solicitor for the parish of this expense, he said his pa- 
*' rishioners were too poor to pay it, and they went to trial without the search being 
" made." (Ev. Grimaldi, 6533.) 
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Sir Thomas Phillipps, who calls (7487) high fees in certain 
offices "a great impediment" to inquirers; Sir H. Nicolas, 
(Ev. passim) ; Mr. Tytler, (4267), who says, "abolish fees; 
" expel Mammon who keeps the door ;" Mr. Nichols, (5853), 
who found the fees "a great impediment and annoyance;" and 
others. Sir F. Madden wrote a letter to the Commissioner 
complaining of the fees, but they took no notice of it (5537), 

In refutation of all this testimony, the Secretary to the 
Commission (1765) " in order that all doubt may be removed 
'' as to the supposed necessity of the Commissioners taking 
"immediate steps to reduce the amount of such fees," — 
" made a short statement with the view of showing them to 
"be moderate."! (p. 214.) 

All the evils of the present system, accurately defined by 
Dr. Lingard ( App. p. 730) to consist " in the dispersion of the 
" pubUc offices, their inconvenient structure, want of arrange^ 
" ment, absence of copious indexes, and exaction of fees," 
Biay be traced to a single cause — the imperfect and irrespon- 
sible custody to which they are subjected. 

Had the Commissioners done what indeed they had no 
direct powers of ddng, had they removed disorder, and 
provided good me^ms of reference, their labours, so long as the 
present custody remains, would have been but temporary pal- 
liatives. We find this to have been the case where the Com- 
mission put records into order. No security was provided to 
preserve it, and the records fell into confusion again. (Report, 
p. xix.) 

A few words will show what the custody is. The supreme 
controul over the records is vested in the several Courts, and 
the Treasury. The functions of the officers anciently super- 
intending the custody of records have become changed ; and 
the business being swamped by other occupations, has fallen 
into neglect. A Master of the Rolls originally was the officer 
his name imports, " a Master of Rolls." Now the custody, 
though nominally remaining with him, is a very subordinate 

* Three years before the Secretary had reproached himself, " that although almost 
" two years have elapsed since the present Commission was issued, yet no proposal 
" has been brought forward to effect any amelioration under the head of ' Establish- 
" ment and Duties of Office and Fees/ *' (Agenda, 105.) 

i2 
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duty, and it would be preposterous to blame any Master of 
%e Rolls for neglecting to pass the hours not devoted to his 
judicial duties, in superintending the arrangement^ reparation, 
or indexing of the Chancery records. The j ud ges are 1 ikewise 
the legal custodes of the records belonging to the several 
Courts, No one in particular is responsible for the perform- 
ance of the duties. What Baron of the Exchequer is an- 
swerable for the sale of records^ in the King's Remembrancer's 
Office, or the loss and spoliation committed by soldiers and 
labourers when the records were moved in 1822?^ Is Lord 
Denman blameable, because a record was cut away from the 
file to suit the convenience of the copyist, and subsequently 
lost, when required on a trial so late as 1833 ? ^ 

We shall not find the actual custody at the principal offices, 
supplying the defects in the supreme controul. 

Of what practical use can the controul of the Treasury 
be, when Sir F. Palgrave claims to hold the Keepership 
of Records at the Chapter-House as a sinecure? He tells 
the Committee " he wishes to have it upon the minutes dis- 
" tinctly, that if he chooses he may claim the right to re- 
" ceive 400Z. a year for one day's attendance." (4158). 
And this claim was made when scarcely two years had 
elapsed since the Treasury by its warrant (printed in App. 
L. 3, p. 892) defined his duties in the following words, " To 
'^ sort, digest, and methodize the records, papers, and writings, 
*' and to make proper calendars ;" and, moreover, commanded 
him to report his progress every quarter. 

At the Rolls Chapel the keepership is another sinecure ; 
and it must have been so considered when Sir John Leach 
bestowed it on his brother, a gentleman whose previous occu- 
pations, as a manufacturer, were quite foreign to records. The 
business of this office is consequently left to a deputy. At 
the King's Remembrancer's Office, Exchequer, unlimited and 
uncontroulable access to the records is shared by. thirty-three 
persons, exclusive of the Barons and the King's Remem- 
brancer. He states (1720), "that where the custody is par- 
" taken by so large a number of persons, it must be to a cer- 

1 Cooper, 2167 j Vincent, 1722 ; Cole, 4649, 4925. 

* Report, p. xxvii. 

' See Mr. Rogers' Evidence, p. 63. 
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" tain degree nominal." Mr. Vincent reported to the Com- 
mission {Agenda, p. 70), that when he became Remembran* 
cer, " I found that the books and records of the Exchequer, 
'' instead of being collected in one solid, substantial, dry and 
" well-watched building, commodious for reference, houriy 
'^ accessible (within certain limits of time) to the public, sub- 
*^ ject to the controul and guardianship of one responsible 
*' o£Scial individual, who might make himself master of their 
" character and tendencies, and take measures both for their 
^* safety and general utility, were scattered in various places 
" and various custodies ; at various distances and with various 
" pretensions. Some were kept by the First Secondary, some 
" by the Second, some by the King's Remembrancer himself 
" at his chambers, some were supposed to be in the keeping 
" of individuals, some to be missing altogether, some were at 
" Westminster, some in the Temple, most in places exceed- 
'' ingly ill adapted for their preservation and security, and in- 
'' accessible, for the most part, to the public without great 
" trouble, diflSculty, and expense." Though Mr. Vincent 
su^ested to the Commissioners the propriety of assigning the 
guardianship to one official head, they paid no attention to 
him (1719). He constantly reminded the Treasury and Go- 
vernment of this necessary step (1707), yet nothing was done. 
Even thus burthened with the custody of tons of unarranged 
records, a recent Act of Parliament (3 & 4 Will. IV. c. 99) posi- 
tively imposed on him the additional charge of the Lord Trea- 
surer's Remembrancer's, the Pipe, and Augmentation Records. 
The custody is virtually conducted by very subordinate agents. 
Indeed the keepership of the Augmentation Office is exercised 
by the " domestic servant" (782) of the late Mr. Caley, **a 
" very honest sort of man, with a very large family" (Illing- 
worth, 983), " who cannot read Latin, much less copy it.'* 

It has been an amusing, though an expensive sight, to 
watch the great Law Reformer placing judges on the Record 
Commission in order to remedy, as Commissioners, their 
neglect of records as judges.^ That Noble Lord must have 

* Here is an illustration of the use of the united efforts of Comniissiooers aud 
Judges (£v. Cole, 4440). " The Commissioners, in their Repoit in 1812, congra- 
" tulate themselves that some orders have been ' provided for the more regular 
" ' keeping of the records' by the Barons of the Coart of Exchequer ; but the 
*' complete ineflScienc}' of those orders, and the way in which they have been treated 
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reasoned, that as they had no time and inclination to act as 
judges, by nominating them Commissioners, they would find 
both. The state of the records, and the number of their at- 
tendances at boards, prove this fallacy.^ Throughout the in- 
quiry the judges were used to serve as stalking horses for the 
inaction or neglect of the Commission. 

692. Sir Robert Inglis to Mr. Hewlett.] In point of fact, 
the custody of the records of each court is with the court to 
which such records belong ? — Exalctly so. 

593. The Chairman.'] Have the judges much leisure for 
arranging these records ? — Very little. 

694. Do you suppose they would do it if they had ? — I 
should think they would be jealous of preserving their records 
in good order, if they had time and means ; there.are no funds 
to arrange them within the judges' controul, that I know of. 

694. Do you think if it should be established, to the satis- 
faction of the committee, that the only persons qualified to 
aiTange them are the judges, there is any chance of their 
doing so ? — I should think not. 

Nothing having been done at the Exchequer of Pleas, the Se- 
cretary remarks (1822), *' Mr. Baron Parke is one of the Record 

" by the office, is exceedingly remarkable in every point of view. One of the orders 
** is, that the ' court-keeper do not deliver out the keys of the record rooms -to any 
" ' person whatever except to one of the clerks in court, accompanied by the bag- 
" ' bearer.' Now, it happens that the court-keejper has no keys to deliver, or if he 
** has, he does not deliver them ; and that the person who keeps the keys is thebag- 
'' bearer, and not even the side-clerks, to whom the Barons order that the keys be 
" delivered. Another order is, that the bag-bearer should not make ' any search 
" ' without the presence of a clerk in court ;' but a contrary practice must be well 
" known to every person who has had occasion to make the slightest search in these 
" records ; the majority of searches are made by the bag-bearer alone. Another 
** order is, that ' a public book sbotild be deposited in one of the record rooms, in 
'* f which the title of every record removed out of the record rooms shall be entered 
" ' by the clerk in couit who removes the same y there is no book kept to the best 
** of my belief, and every record is removed according to the pleasure of the bag- 
" bearer of the court. The fifth order is, * that they do not place any records in any 
'< ' press in the record rooms under lock and key.' The fact is, that both secon- 
*' daries of the office keep each a press in the Stone Tower under lock and key, and 
" do not admit the public to have any access to the records deposited in those presses 
'* without payment of some additional fee." 

* By a Return, it appears that not a single member of all the twenty-five Cojn- 
missioners attended every board held in five years. Mr. Baron Parke attended 
eleven, and Mr. Justice Bosaoquet fourteen boards out of the thirty -eight held 
during that period. Mr. Baron Parke attended two, and Mr. Justice Bosaoquet 
eleven commiitces out of fifty-three. Even this is more than could reasonably have 
been expected from either of these distinguished judges. 
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" Commissioners, and he* has never suggested that the atten- 
" tion of the Board ought to be directed to any such office," 
At the King's Bench, the Secretary accounts for the non-inter- 
ference of the Board, by saying (1789), ** The judges, if they 
" perform their duty, might, not without reason, consider the 
" interference of the Record Board as meddling or imperti- 
" nent with reference to records diily resorted to," 

No further 'demonstration can be necessary to prove, that 
until the present custody of the records is wholly changed and 
reformed, no improvement can be permanent. 

Mr. Allen, a Commissioner, thinks a change in the cus- 
tody " would be a hazardous experiment to try." (7336.) We 
leave Lord Lyndhurst to explode this timid gentleman's ap- 
prehension. 

Lord Lyndhurst recommends " one custody, if possible, — and 
" thinks it very immaterial whether the records are in the im- 
" mediate custody of the judges or not." (8196, 6.)^ 

It was a great mistake to expect the work of reformation to 
be accomplished by a numerous unpaid Board, composed of 
individuals wholly engaged with other official duties, of lawyers 
in full practice, and literary dilettanti. And it was still more 
absurd to direct these Commissioners to act, without giving 
tbem sufficient powers to do so. The preamble of a legislative 
enactment, which is requisite to effect any reform, will tell 
the same story, after an expenditure of half a million sterling, 
as the address of the House of Commons in 1800. " That in 
" many important offices the records are wholly unarranged, 
'^ undescribed, and unascertained ; that some of them are 
" exposed to erasure, alteration, and embezzlement, and others 
" lodged in places where they are daily perishing by damp, 
" or incurring a continual risk of destruction by fire." 
The report of the Select Committee recommends: 
1. The erection of a general repository. 

* Mr. Allen offers a scheme for modifying the constitution of the present Board* 
He seems hardly to dream of the want of arrangement and calendars, he, in almost 
every office. He instances one office— the Augmentation Office— (which, except- 
ing the Chapter House, we wa^er is the only office he ever entered) as requiring 
" the labour of several years to reduce to order the unarranged records.* ' (Ev. 
p. 633.) This is a very good specimen of the state of Mr. Allen's information. 
Belonging to the Augmentation Office, there are no unarranged records worth 
mentioning. A month'' s labour of a competent: person, would accomplish all left 
mcomplete when the Commission suspended the arrangement. 
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2. The dissolution of the present Commission. 

3. One paid keeper, or Board of no more than three per- 
sons, to be invested by the legislature with control over all 
the records, and powers to methodize, &c. 

4. For the purpose of publication of records, other persons 
to be united with this Board in a separate Commission. 

We have no space to discuss fully these proposals, or the 
modifications which appear necessary in Mr. Allen's scheme 
for a fresh Commission.^ Our own opinion is, that the first 
business to be done, that of universal arrangement, is not one 
requiring any Commission at all, but the service's of an effi- 
cient salaried inspector, invested with the custody. 

We would pass an act for a general repository^ — and at 
the same time appoint a paid general keeper. He should 

^ The first sentence of Mr. Allen's scheme is as follows: — ''I consider the 
" Record Commission to be a Board of Commissioners nominated by His Majesty, 
" for the purpose of inspecting and inquiring into the state and management of the 
<* record offices, and other repositories for public records and papers, throughout 
" the kingdom ; for reforming the same as far as their powers extend, and where 
' ' their power is deficient to report thereon to the King in Council ; and to recom- 
** mend such alterations and 'improvements as to them shall seem necessary or 
•' expedient.'' 

Suppose the Commissioners to have done these things — ' ' reformed as far as 
their powers extend, reported their deficiencies, and recommended alterations"" 
will not Mr. Allen admit the necessity of the reforms going a little farther, seeing 
the little extent of their powers ; and likewise the importance of acting on their 
recommendations ? But the fact is, Mr. Allen stops here, and does not point out 
how ulterior measures are to be accomplished. After thirty-six years they have 
effected no reforms, and recommended no alterations. Would Mr. Allen still wish 
to proceed in the same course as heretofore, at an expense of 10,000/. a -year? 

* The Commission prapared a bill of a roost extraordinary nature to establish a 
general Record Repository. 'J'he idea of it was stolen from Mr. Illingworth,— (£v« 
845, &c.) The bill invested the Commissioners with certain powers, but omitted 
to constitute the Commissioners a permanent body. It attempted to abstract funds 
for the building from the Suitore* Fund in Chancery. The Accountant General thus 
remonstrated against this proposal. — (p. 76, Papers, General Record Oifice.) " I 
** cannot see why the Suitors in Chancery are to pay for these public purposes 
" rather than any other class of the king's subjects ; nor why a Record Ofhce is to 
*' be established at their expense more than any other public institution. ' If the 
** public requires this accommodation, why is not the public to pay for it?*'« In 
this opinion, Lord Langdale fully concurs. — (Kv. 4515). '* One clause (p. 64, ut 
" supra) enacted that the records, of what nature or kind soever, contained in the 
" Augmentation Office and Chapter House, shall be considered as records of the 
*' Court of Chancery.'* Acts of parliament are omnipotent, certainly : — Exchequer 
King's Bench, Parliamentary and Star Chamber Records, all in an instant meta- 
morphosed into ** Records of the Court of Chancery.'* 
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have the custody of all records of a certain date, and, with the 
sanction of the Treasury, should be enabled to obtain proper 
assistants to produce good order among the records. The 
judges should periodically inspect and report upon the state 
and progress of the arrangement. Uptil this was effected all 
printing should be suspended. The sinecures of the Chapter- 
House, Rolls Chapel, &c., to be immediately abolished : com- 
pensation or employment to be given to the present incum- 
bents. 

We have ample experience that the superintendence of the 
operations of arrangement and calendaring will not be per- 
formed by a gratuitous agency. If the public pay Sir F, 
Palgrave 400Z. a year, he claiming the right to render no ser- 
vices in return, and Mr. Leach 700Z. a year for doing nothing, 
no complaint on the score of economy could be raised against 
providing efficient guardians over all the records, with the 
funds now devoted to these sinecures. 

A general repository, though it should cost 100,000/.> 
would be a measure of economy. Thirty thousand pounds 
have been expended in bad and temporary repositories for the 
Exchequer Records alone, since 1800. The government 
has no option about the immediate necessity of providing re- 
positories for the Records in Carlton Ride, Somerset House, 
and the Rolls House. These records require 11,290 feet of 
space; whilst the space required for all the records would not 
exceed 24,000 feet.' 

The Report of the Committee states : " Projects for the erection of a General 
*' Record OflSce have been at various times considered by the Board. Xo such 
** I>iao has, however been carried into effect. A great many meetings were held 
** and reports made, and a bill was prepared, which Mr. Allen tells your Committee 
" was either not brought into parliament or not persevered in ; and the matter, as 
" he stated, was allowed to drop; not, it would appear, on account of the opposi- 
" tion justly excited against it, by reason of its proposed misappropriation of the 
" Suit9rs' Fund, but owing, as Mr. Allen says, ' to a mere accident,' of which the 
''nature has not been explained." Lord Brougham was so pleased with this 
scheme, that be said he would make it a " cabinet measure.*'— (£v. 848). The best 
authorities— Lords Lyndhurst, Langdale, Mr. Baron Alderson, &c., quite agree in 
^?our of such a measure; though not of such an abortion as that proposed by the 
Commission. ' 

' Papers— General Record Office, p. 40. 
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ART. VI.—THE REVISING BARRISTERS AND THE NEW COURT 
OF REVISION. 

1. A Letter to H. Warburton, Esq. M.P. on his Proposed 
Alteration in The Registration of Voters. London. 1836. 
g. The New Bills for The Registration of Electors critically 
Examinedj ifc. By John David Chambers, Esq. M.A. of 
the Inner Temple, Banister at Law. London. 1836. 
A Bill passed the House of Commons late in the last session 
of Parliament, having for its principal objects the settlement of 
sundry doubts that had arisen on the construction of the 
Reform Act, and the replacing of the present floating body 
of jevising barristers by a permanent tribunal, — ^to consist of 
ten constantly perambulating the country, and a chief re- 
siding, in town, who, from his central position, like the 
governor in Jeremy Bentham's Panopticon, was to exercise 
unlimited control over the movements of the others, and 
decide all questions of appeal. The Lords, on tlie mo- 
tion of Lord WhamclifFe, struck out so much of the bill 
as related to the new tribunal, and made some judicious 
improvements in the rest. The Commons, consequently, re- 
fused to pass it, and it failed. The object of the following 
remarks is to show that, as usual in late cases of difference, 
the Lords were entirely in the right and the Commons en- 
tirely in the wrong. 

The supposed necessity for a new tribunal appears to have 
originated in complaints brought against the revising barris- 
ters, who were ferociously attacked m the newspapers upon 
charges, most of which would probably have been adduced 
with equal justice against any body of judges (not excepting 
the highest) on whom the duty of interpreting any new Bill 
of equal extent and importance, much less a Bill containing so 
many ill-drawn and perplexing provisions a,s the Reform Bill, 
had devolved. Be. this as it may, we are quite sure that 
Lord John Russell's new Council of Ten, placed in precisely 
similar circumstances, must have made themselves obnoxious 
to precisely similar objections, besides sundry others pecuhar 
to themselves. But it was not Lord John ttusselFs intention 
to place them in similar circumstances. They were to have 
the benefit of a dejclaratory law, and an appeal court ] and 
they were to be invested with powers of summoning wit- 
nesses, compelling the production of documents, fining over- 
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seers, awarding costs, &c. Lord Whamcliffe, however, was 
equally ready to pass the declaratory clauses, to provide a 
better appellate jurisdiction,^ and to invest the revising barris- 
ters with the powers intended for their substitutes by the 
ministry. In comparing the respective schemes, therefore, 
the principal question for consideration is, whether a perma- 
nent body appointed by the government would be likely to 
do the work better and more to the satisfaction of the public 
than a floating body appointed by the judges. 

In the first place, it stands beyond a doubt, that the advan* 
tages of cotemporaneous registration would be lost. 

"To estimate the amount of these advantages (says the author 
of the able Letter to Mr. Warburton,) *' we have but to look at 
the evils of the contrary practice. It is, I doubt not, known 
to you, that as far as the experience of four years can guide 
us, we must assume that, during periods of political tranquil- 
lity, neither the Conservative, nor the Liberal party, more 
especially the latter, is inclined to undertake watching and 
checking the electoral lists. It is only when agitation runs 
high, and th€ prospect of a change of government, or dissolu- 
tion, is vivid and immediate, that men will incur the toil, the 
expense, and the personal offence of such a task. Let us 
suppose, then, that a certain temporary repose has succeeded 
past excitement, — the registers have, in consequence, been 
neglected, and are become inaccurate. In one place, a tory ; 
in another, a radical attorney, of more energy and impudence 
than his fellows, — each aided, perhaps, by a sympathizing 
overseer, — has succeeded in turning the scale to his wishes, 
by expunging good, and foisting in bad votes. In most 
places, however, the current of events alone has materially 
vitiated the lists. Suddenly a great measure of reform is 
introduced: the. Lords, as usual, rebel, and there is to be 
another trial for a Tory Ministry, backed by a Tory Parlia* 
nient. Your Revisora, at the moment, are revolving in their 
several orbits. The lists thenceforth submitted to them, until 
the general election takes place, are anatomized with such 
skill and care on both sides, that the fortunate places they 
belong to are enabled to return Members to Parliapjent 
\ 

1 By the amended Bill, the appeal was to be by way of special case, to be signed 
on application by the barrister, to the judges of the superior Courts of Law at West- 
minster. Questions of law were to be the only subjects of appeal. 
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representing the true sense of their electors. Bat how dif- 
ferently fares it with those places the Revisors have left 
behind them. In many of them a member is returned ob- 
noxious to the real majority. In all there is a prevalent 
opinion, that had the real sense of the constituency been 
ascertainable, the result might have been different. They 
curse the accident which made their next registration so dis- 
tant, and abuse the law which enables such an accident to 
place them in so much worse a position than their equally 
negligent neighbours in this county or that borough." 

But then the work is tcJ be done in so superior a style as 
fully to compensate for these disadvantages. We enter- 
tain no expectations of the kind, and the slightest knowledge 
of the state of the profession might have saved other persons 
from the folly of entertaining such. The period of the year 
appointed for the revision of the lists under the present system 
is fortunately one when there is a good deal of legal talent 
and experience unemployed. The consequence has been that 
barristers of a much higher class than could reasonably have 
been anticipated from the amount of pay, have been induced 
to accept revisorships. But no inference can be drawn from 
this circumstance in favour of the supposition, that ten 
banisters of tried ability can be procured at the rate spe- 
cified in the Bill, The prospects of a man of tried ability 
at the bar are worth mbre than a thousand a year in hard 
cash, to say nothing of the chances of distinction he is to 
surrender, and the dull, dreary, harassing, uninteresting, un- 
social, unambitious course of Ufe he is to adopt — without any 
prospect of promotion or ulterior advantage of any kind, 
without so much as a retiring pension to console him in the 
evening of his days. This point, again, is strikingly put in 
the Letter : — 

" It is not to be forgotten that the Registration, as now 
conducted, takes place in the latter part of the long Vaca- 
tion, at a time when there is no other field open for gaining 
professional emolument or professional reputation. A re- 
visor under the present system makes therefore no sacrifice, 
save of his leisure. But a revisor under yours must sacrifice 
all other prospects. You will, therefore, be unable to com- 
mand the two sorts of men who make at present the best 
revising barristers. Even supposing the usual precaution of 
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requiring some considerable standing at the bar should not 
be taken, the younger men of ability and promise, who have 
not yet had time or opportunity to distinguish themselves, 
and who now desire revisorships chiefly as a means of 
making themselves known, will not accept such an appoint- 
ment, because they confidently hope to attain in time to 
wealth and reputation greater than it can confer. The older 
men of some practice and experience will not accept it, be- 
cause they already draw from their professional exertions, 
with less labour and more credit, an income something Hke 
an equivalent, and because, though the experience of but mo- 
derate success has taught that the highest prizes of tlie pro- 
fession are not for them, they still, if men of character, with 
reason hope for something better, for a high judicial station 
abroad, or an inferior judicial station at home. You will have. 
Sir, to choose only among the older men who do little or no- 
thing, and the younger men who never hope to do much." 

It would be invidious to comment on the qualifications of 
the gentlemen whose names were inserted in the Bill, the 
more particularly as some of them were named without being 
consulted, and received the firet intelligence of their accept- 
ance of the appointment from the newspapers; but we stand 
in little fear of contradiction when we say, that the difficulty 
experienced by the patrons of the measure in procuring re- 
cruits fit to stand a scrutiny, and the necessity under which 
they found themselves of using names without authority, 
afford ample proof that the argument last stated was based 
upon an accurate estimate of the views and motives of the bar. 

But a still more fatal objection is the suspicion of partiality 
to which the new revisors would be exposed from the nature 
of the appointments, which, whether vested in the Premier, 
the Chancellor, or the Speaker of the House of Commons, 
would be, to all intents and purposes, political. Indeed, 
nothing can show this more strongly than the division that 
was to have been made of the patronage ; five of the names 
inserted in the^ Bill having been selected by the Whigs 
and Radicals, and five by the Tories. This was done to 
conciliate opposition; but surer means could not have been 
devised for impeding the satisfactory operation of the scheme, 
for attention would thus have been called to the political 
opinions of each revisor at starting^ and it would be difficult 
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to make the public believe that their conduct would not be 
influenced by a circumstance which was deemed important 
enough to be made the subject of a compromise. Now there 
certainly are districts in which a very slight leaning would turn 
the balance ; and it will be remembered that the districts were 
to be assigned and shifted by the chiefs the nominee of the 
ministry. Consider, too, the utter absence of responsibility 
under which these ten gentlemen would set forth — 

" But, Sir, (says the writer already quoted,) the grand ob- 
jection to your amendment is, the comparative irresponsibility 
of the functionaries you propose to create. To a statesman 
sb able as yourself, and in times so pregnant with warnings 
on the subject, I need not to enlarge on the paramount im- 
portance of securing in all public servants as complete a re- 
sponsibility as is possible. Now I can hardly imagine any 
position more absolutely responsible than that of the Revising 
Barrister as at present constituted. He is responsible to the 
Judges who appoint him, to whom he looks for future kind- 
nesses, and'on whom depends his reappointment. He is re- - 
sponsible to his brethren and rivals in the profession, who do 
not fail to scan his. proceedings with no indulgent eye. He 
is responsible to the public, who take care to bruit abroad 
by means of daily and weekly prints, any error or impropriety 
he may be guilty of. He is responsible to the very attorneys 
in his district, from whom it is his aim and hope by satisfy- 
ing them of his capacity, to obtain future professional assist- 
ance. In fact, his very existence as a lawyer depends upon 
his going through his task with honour and credit." ... 

"What, Sir, on the other hand, is the condition of 
your revisers ? Beyond that nominal ' quamdiu bene se 
gesserit' responsibility, which we all know is nothing in 
effect, they have but to avoid provoking any vehement in- 
dignation in the public. But to the blame or praise of that 
public, or of their own profession, whether judges, barristers, 
or solicitors, they will be almost insensible. They have nothing 
to gain by discharging their task admirably, nothing to lose 
by going through it indifferently. I confess. Sir, that all the 
advantages of your scheme do not in my mind counterbalance 
this evil." 

The writer has here rather understated than overstated the 
objection. Shelved for life as regaixls the profession, and with 
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no higher step in their own peculiar walk to look forward tO| 
it is to be feared tiiat some of these gentlemen might occa* 
sionally seek to better themselves by pleasing the ministry of 
the day, to whom, in critical times^ they might do service well 
worthy of a rich reward. A revising barrister, appointed to a 
few boroughs or a part of a county for a single year veith a 
colleague, has not the means for conciliating favour in this 
manner, nor is he very Ukely to have the inclination, the hopes 
and wishes of most of his class being ardently and exclu- 
sively directed towards professional success. Accordingly, 
we do not at present remember more than one or two in« 
stances in which a Judge has been so much as suspected of 
prostituting bis patronage for party purposes, or a barrister 
of being warped in his decisions by his politics." In point of 
responsibility and freedom from suspicion, therefore, the new 
revisor would clearly be inferior to the old, and we see no 
reason for anticipating any material improvement in soundness 
of judgment or uniformity. It is a mistake to suppose that 
much legal learning or experience is requisite for the exposi- 
tion of the Act : hardly one disputed vote in a hundred in- 
volves a law question of the sUghtest difficulty ; and if the case 
were otherwise, we doubt whether a body of men set apart for 
the purpose, would conduct an investigation principally de- 
pendant on a due application of the general rules of evidence, 
better than barristers converssint with the daily practice of 
the courts. Serious differences, again, will henceforth be pre*- 
vented by the operation of the declaratory clauses, and the 
appellate jurisdiction; but if not, ten would be quite sufficient 
to create the worst evils of inconsistency, and the inveteracy 
of conflicting opinions will more than compensate for any 
slight diminution in frequency. If Mr. A. were to make up 
his mind to give the widest possible construction to the word 
hiUdinffy and Mr. B. the naiTowest, more doubt would be 
occasioned, and more real mischief done, than if twenty of • 
the present revisors, during any given year, were to put each 
his own individual construction on it. Admitting that no two 
gentlemen agreed out of the one hundred and seventy, it by 
no means follows, as some of their assailants seem to think, 

* Great dissatisfaction has been occasioned by the last revision of the burgess 
liitSiOn account of the known political and local partialities of tiie mayor and asses- 
sors, and wishes have been expressed in many boroughs that the revision should 
henceforth (as in the first year) be conduit by a bamster. 
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there were one hundred and fifty points of difference. On 
the contrary, we believe that there were not altogether above 
six or seven material ones. 

The expense of the present system has been estimated on 
an average of years during which the political atmosphere 
has been more than ordinarily changeable, and the Bill in the 
most crude and unsettled condition. The Judges, moreover, 
on some circuits, have inconsiderately increased the expense 
by making more appointments than were necessary. Allow- 
ing for these and other accidental causes of increase, we are 
convinced that the average expense of future years will fall 
short of the sum (not less than 16,000Z. a year) required to 
satisfy the exigencies of the new Metropolitan Court and the 
ten new revisors (with their clerks) constantly travelling at the 
public expense. It must be borne in mind, also, that the num- 
ber of revisors under the present system may always be reduced 
or augmented according to the exigency; whilst the new Court, 
like Lord Brougham's Court of Review, must remain a stand- 
ing charge on the country till the members die off*, with what- 
ever force its inexpediency may be demonstrated by circum- 
stances, and to whatever extent the business may fall off. 

We have thought it unnecessary to open the question as to 
the hands in which the appointments should be placed. The 
Judges may not have administered their patronage with that 
uniform discrimination and impartiality which the public and 
the profession were entitled to expect from them, and a few 
instances of personal favouritism might be particularized 
which would tell against our present argument. But, on the 
other hand, they have uniformly employed their best influence 
to induce the higher class of barristers to act, and there cer- 
tainly are no persons in the kingdom so well acquainted with 
the qualifications of the candidates, or so superior, as a body, to 
the influence of party motives; — ^and this, after all, is what it 
should be the grand object to avoid in the formation cS a tribu- 
nal, on which, in an easily conceivable emergency, not merely 
the rise or fall of a Ministry, but the very framework of the 
Government and the distinctive character of the Constitution, 
may depend. 

We reserve to a future opportunity some comments we had 
prepared on the other provisions of the Amending Act, and Mr. 
Chambers' Pamphlet, in which that Act i& ably discussed. 

H. 
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ART. VII.-SUGDEN ON POWERS; 

A Practical Treatise of Powers. By the Right Hon. Sir 
Edward Sugden. 6th Edition. 2 vols. London. 1836. 

We have here an old and esteemed friend in a new drefts, two 
volumes instead of one, with many alterations as well as ad- 
ditions; but as the learned author has also favoured us with a 
new preface we cannot do better than let him tell his own tale : 

" At the close of the preface to the first edition of this work, 
the author pleaded, as an excuse for the inaccuracies in it, the ne- 
cessity of devoting his time to other labours, from which moments 
were snatched for this performance. 

" More than a quarter of a century had elapsed since that apo- 
logy, when the writer suddenly found himself, for the first time, in 
possession of leisure. After some relaxation, not unmindful of the 
debt which he must ever owe to his profession, he determined to re- 
view this book, and he has done so to the exclusion, for a consider- 
able period, of all other pursuits. He must now trust to some other 
apology for his errors ; but he may be allowed, in fairness to him- 
self, to say that nothing has been spared to render the work correct 
and complete which unceasing labour, devoted to a favourite sub • 
jeet, could accomplish. 

" This work, in its original state, might be considered as a text- 
book, in which an atlempt was made to deduce the rules from the 
decided cases. I'he plan has now been enlarged, and tlie leading 
cases are stated succinctly and examined, so that the practitioner 
will be enabled to collect, in a comparatively short time, the facts 
of the principal authorities; and the writer's observations upon 
tbem will at all events afford materials for reflexion. He knows, 
by a long experience, how useful this will be in the pressure of 
business, if the execution of this portion of the work at all justifies 
tbe time which has been bestowed upon it. He regrets that he has 
upon so many points differed from persons for whom he enter- 
tains unfeigned respect, but he has rather considered the principle 
of the rule than the weight due to the authority by whom it was 
pronounced ; and his own erroneous impressions may readily be 
conected, for it is but in few instances that he has given an opinion 
without stating the reason upon which it is grounded. 

^' The page of text has been enlarged, but still the additions, 
VOL. XVII. K 
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which include all the recent cases^ are so extensive as to render 
existing references to the hook no longer useful, and the writer 
therefore has not hesitated partially to alter the general arrange- 
ment, where he deemed it an improvement. He has divided the 
work into more chapters and sections, and has numhered the para- 
graphs, and prefixed to each section a tahle of its principal con- 
tents ; he has likewise taken great pains with the general index. 
He has endeavoured to correct and clear up whatever in the 
original work his own observations or the ss^acity of others 
has pointed out as erroneous, or even ambiguous; and he has 
tl)roughout been animated by an ardent desire to improve this 
important branch of the law of real property, to which his attention 
was directed early in life ; and he believes that a series of treatises 
written with this object, would with such corrections as the Legis- 
lature only can make, and which can seldom be well directed unless 
a comprehensive view can be readily taken of the whole subject, 
tend to place the law of property upon a better footing than it 
stands at present. The authorities are not likely to harmonize 
unless they are collected, and the entire subject examined. It is 
then that the discrepancies and departures from principle are for 
the first time observed." 

A power, in law, may be defined to be an authority ena- 
bling a person to direct the devolution of property ; and it 
may either be given or reserved, and the person possessing it 
is called the donee. Sir Edward commences his work as 
heretofore, by dividing powers into three classes. 1. Com- 
mon law authorities. 2. Declarations or directions operat- 
ing only on the conscience of the persons in whom the legal 
interest is vested. 3. Declarations or directions deriving 
their effect from the Statute of Uses. After his chapter 
on ** Scintilla Juris," which we think should have been 
transferred to the Appendix, we have the further division of 
power, as " appendant," " in gross," " both appendant and 
in gross," and " simply collateral;" this latter classification 
of powers, the writer justly observes, is important only with 
reference to the ability of the donee to suspend, extinguish, 
or merge the power, and we confess we have long thought 
this end might have been attained in a much simpler way. 
The cases which Sir Edward cites, show, indeed, that in some 
instances violence must be done to the definitions, in order to 
bring certain powers within the scope of the desired rule. 
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Thus, where a settlement was made upon the settlor for life, 
with remainder to his wife in fee, with a power reserved for 
the settlor or any of the heirs of bis body to revoke it, 
Bridgman, C. J. held, that this power to revoke, even with 
respect to the heir, was not simply collateral, but that it 
savoured or tasted of the land. Again, suppose a power to 
grant leases conferring the legal estate is given to one who 
has only an equitable estate for life, it is apprehended that 
this is not a power simply collateral. We would propose 
instead, that for this purpose, powers should be divided into 
two classes : 

!• Powers coupled with an Interest. 
II. Powers not coupled with an Interest 

I. Powers coupled with an Interest, are such as may be 
deemed a benefit to the donee ; e. g. 

1. Powers by which the property of the donee may be 

directly increased, as powers to approj^riate or dis- 
pose of property to his own use. 

2. Pow^ers by which the property of the donee may be 

indirectly increased or benefited, as powers of leas- 
ing, powers for a tenant for life to sell or consent to 
the sale of the settled property. 

3. Powers by which the donee may increase the property, 

or confer a benefit on his wife, his children, or any 
other person. Such powers, it may be observed, though 
they do not enable the donee himsi&lf tp derive any 
benefit from the property over which they ride, either 
directly or indirectly, yet they are in fact beneficial 
privileges, for they enable the donee to reward (and 
consequently they tend to produce) conduct by 
which he may have been^ greatly benefited, as the 
afiectionof a wife, or the dutifiil conduct of a child. 
So such powers are beneficial to the donee, as they 
enable him to distribute not merely his own pro- 
perty, but also the property comprised in the power, 
amongst his children or other relations, as he under 
the circumstances m?iy think proper. 
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II. Powers not coupled with an Interest^ are those from 
the exercise of which the donee can derive no benefit ; as a 
power to trustees to sell or exchange settled property ; or a 
power to a trustee in a will to sell property and divide the 
proceeds. It used to be contended, that a power to appoint 
amongst children belonged to the second class, but such a 
power has, by several decisions, been assigned to the first 
class, and rightly, if the above-mentioned distinction divides 
the classes. Suppose a father has a power over 4000/. in 
favour of bis three children, without any power of exclusion, 
and in default of appointment the children to take equally. 
This has been called a mere power of selection; but still it is a 
beneficial privilege. The father may 'give 2000Z. to one child, 
and thus he may indirectly benefit himself: for by giving 
the child a capital or an advancement of 20001. or 3000Z. he 
may procure for him a lucrative appointment or office, and 
thus free himself from the obligation of giving this child any 
further fortune. Cases may arise where a father may pro- 
mote an advantageous marriage through the medium of such 
a power, by the influence of which the whole family may be 
benefited* 

Since it has been decided that a power vested in a father 
to appoint to children is a beneficial one, or rather is not 
" simply collateral," the question whether such a power is 
extinguished by the bankruptcy of the father has been agi- 
tated in Badham v. Me^, and Sir Edward holds, " that the 
Bankrupt Law ought not to be held to destroy the powers in 
a family settlement, where their existence, and the exercise of 
them, do not affect the rights of the creditors." But does this 
dispose of the question ? Might it not be urged with reference to 
the intention of the donor of the power, which surely should be 
considered, that bankmptcy works so great a change in the 
condition of a man, and introduces him to so many tempta- 
tions, that it is wise and politic to say, as a measure of pre- 
caution, that a bankrupt may not exercise any power over 
property by which he may indirectly and unjustly derive a 
benefit? If a tenant for life, with a power to lease, conveys 
away his life estate to secure an annuity and reserves his 
power, it has been decided by the House of Lords in Long v. 
Raukin, that the power may still be exercised; and Sir 
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Edward says, " upon principle it appears difficult to support 
the decision;" and he enforces ius opinion by ai^uments 
which to us appear so important, and of such general applica- 
tion, that we shall quote them somewhat at length. 

" The security of the remainder-man, it is said, depends upon 
the conditions and qualifications under which the power is to be 
executed. No doubt it does; but much also depends upon the 
choice of the tenant, and the bona fides of the transaction. A lease 
may be perfectly legal under the power, and yet not such a contract 
as would have been entered into by a provident tenant for lifei 
binding his own estate as well as that of the remainder-man. It 
may, therefore, be of deep importance to a remainder-man, that the 
tenant for life, af^er he has involved himself with annuity transac- 
tions, and transferred his life estate to secure them, should not be 
at liberty to exercise the power of leasing under tlie directions of 
the annuitants when it has become a matter of little interest to him- 
self upon what terms a lease is granted. If the donor were asked, 
* Do you mean the tenant for life to exercise his power after he has 
parted with his life estate V He would no doubt answer, * No.' It 
is much easier for a tenant for life to grant an invalid lease than it 
is for the remainder-man to set it aside. The decision of the 
Lords would, of course, apply as well to a sale out and out aS to a 
conveyance by way of mortgage or to secure annuities ; and yet 
this consequence was not adverted to, although, in delivering the 
opinion of the Judges; the Chief Justice Abbott observed^ that it 
was not necessary to say in that case, that a leasing power may not, 
by the terms in which it is given, be so inseparably annexed to the 
estate of the tenant for life as to become void and inoperative if he 
parts with his estate and transfers it to another. This, he added, 
p'obablj/ may be so by the terms in which the power is given, 
because he who gives it may give it with what qualification he 
pleases. It is to be regretted that this point was treated as in any 
manner doubtful, for it admits of no doubt. The donor may, if he 
please, give the power to the tenant for life, exercisable only whilst 
the estate for life is actually vested in him ; and the real question in 
Long V. Raukin was, whether that was not implied from the 
nature of the power in that case : a sale of the life estate out and 
out would have destroyed the power."^ — p. 70. 

There appears to us great weight in these observations. A 
tenant for life, with a power to lease in the usual form, should 

1 7 Biug. 695 I I Myl. & Kee. 32* 
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be quite independent of any foreign influence ; but after the 
decision in Long v. Raukin we are compelled to say, that if a 
life estate be conveyed by way of mortgage, and the power 
of leasing be reserved, it may still be exercised. Is there 
any difference in principle, supposing the life estate were sold 
out and out and the vendor covenanted to exercise the power 
at the request of the purchaser? Yet it is apprehended 
a Court would not readily allow that the power could be ex- 
ercised in this latter case. It has also been decided, that 
though a tenant for life may mortgage his estate, yet he may 
consent to or exercise a power of sale or exchange over the 
settled property ; and it has even been attempted to preserve 
such a power on a sale of a life estate, by demising the estate 
to the purchaser for a long term of years dependent on the 
lessor's life, with a covenant by him to exercise his powers as 
the purchaser shall direct. But our author observes, " it may 
be doubted whether that plan is effectual, for during the term 
the tenant for life has lost that dominion over the estate 
which it may be thought he ought to retain in order to qualify 
him to execute his power." The difference between a sale 
out and out and a mortgage ii? very great; and yet if we 
attend to the formal definitions of powers, we are compelled to 
say that in a Court of Law it is nothing. This is a strong 
reason why we should have recourse to some other rules 
which will enable our Courts to decide cases in reality very 
different, in different ways*, without infringing what is called 
principle. Afler a mortgage an estate may be sold or ex- 
changed by the mortgagor, the tenant for life, with the con- 
sent, of course, of the mortgagee. This is going fiar enough ; 
and yet if we bind ourselves to consider the question merely 
with reference to the power being " appendant," a Court of 
Law would be compelled to say, that after a sale out and out, 
if the power were reserved, the settled property might be sold 
or' exchanged. Thus the purchaser of the life estate, an 
entire stranger to the family, an alien in blood and feeling, 
fonder of grouse shooting and salmon fishing than of knocking 
down pheasants and partridges in preserves, might, through 
the improvidence of a tenant for life, carry an ancient Dorset- 
shire or Cornwall family to the Highlands of Scotland. It 
is, however, apprehended to be quite clear, that if a tenant for 
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life becomes bankrupt or aliens his whole estate to a pur 
chaser, he cannot afterwards exercise his powers of leasing or 
sale and exchange ; and we submit the result should be the 
same though he only sells for '' a long term." 

The cases respecting powers are so various, and present 
such different aspects, that it would be extremely difficult to 
lay down any precise rules to guide us as to their suspension, 
extinguishment, or merger. But there are three points 
which deserve particular attention, the due consideration 
of which we think would, in most cases, lead us to a correct 
conclusion. 1. A power shall not be exercised if any estate 
or interest derived from the donee, would be thereby destroyed 
or prejudiced. 2. A power relating to the 'management or 
alteration of property shall not be exercised if the donee, 
having bad a beneficial estate therein, wholly parts there- 
with ; nor shall such a power be exercised unless the donee 
makes as good a bargain for his successor as for himself. 3. 
It vitiates the exercise of a particular power if the donee 
bargains for and obtains any advantage which may influence 
him against or in favour of any object of the power. 

With respect to the first point we must remind the reader 
of the distinction which, though somewhat subtle, appears to 
be well settled, namely, that though a person having both an 
estate and a power cannot defeat or prejudice any disposition 
or charge made by him of or upon his estate by a subsequent 
exercise of the power, yet a case may be put in which a per- 
son having two powers over the same property, having exer- 
cised one for his own benefit, may still exercise the other so 
as to give the petrty taking under it the priority. 

** Thus, in a case where lands were settled to A. for hfe, then to 
tnisteei for a term, upop such trusts as A. should direct, and then 
to xaw in strict settlement, with a power of leasing to A< ; A* first 
declared the trusts of the term for payment of his debts, and then 
granted a lease in exercise of his power. It was objected, that the 
estate was bound by the declaration of trust by A., and that he 
coiild not afterwards execute his power so as to overreach the term ; 
but this was overruled, for the term was originally subject to the 
power, being contained in the same deed, and he having exercised / 
bis power the leases are precedent to the term and control it.^" 

' Sugd* vol. ii.pp. 40, 48 5 and ^ee Doe v. Thomas, cited p. 49. 
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We have detained our readers longer on this subject than 
we intended ; but it is of great importance, and we regret 
that Sir Edward Sugden has not, in addition to arranging, 
reconciling, and commenting on the cases, sought to place 
the whole doctrine on more intelligible and common sense 
grounds. 

The profession are indebted to our author for an elaborate 
investigation of the case of Reade v. Reade, 5 Ves. 744, and 
for a clear statement of what was really decided by it. This 
case has been questioned by Mr. Jarman as inconsistent with 
the prior and approved decision in Boyle v. the Bishop of 
Peterborough, and we inchne to think that the distinction 
which Sir Edward shows there is between the two cases 
should not be the ground of judicial decision. The rule 
established by Boyle v. Bishop of Peterborough, is stated 
by Sir T. Plumer to be, " that the death of one of the class 
over whom the power extends, even where there is no power 
of exclusion, does not prevent an appointment amongst the 
survivors of the whole sum to the full extent of the power." 
This is not the precise point decided in the above-mentioned 
case, for there the whole sum was not appointed to the sur- 
vivor, though it is so stated by mistake by Sir Edward ; but 
the principle urged by Lord Chancellor Thurlow justifies Sir 
T.'Plumer's rule. Now in Reade v. Reade a testator gave A. 
a power to appoint an estate amongst his (A.'s) four children, 
naming*them, with a limitation by implication in default of 
appointment to the four children as tenants in common in fee. 
One of the children died in the testator's lifetime, and three- 
fourths of the estate were appointed to the three surviving 
children, and Lord Loughborough, C. seems to have held that 
as to the remaining fourth of the estate, the power was gone, 
for he decreed one-fourth to the heir at law of the testator. 
Sir -Edward thus justifies this decision : " where the power as 
to an object never arose, and the share of the estate itself, 
which that object, if living, would have taken in default of 
appointment, lapses, it is reasonable that the power over that 
share should also lapse, if I may be allowed the expression.^" 
We confess we do not coincide in this. The power is one 
thing and the limitation over another, and we would not con- 

' Vol, i. 635. 
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found them. What says the testator ? "I give A. power to 
appoint my estate, Whiteacre, amongst his four children, in 
any shares he may think proper." Here it is clear it was the 
testator's intention that A. might give, say, three-fourths to one 
child and the remainder amongst the other children. There 
is, too, a strong inference arising from the power, that with re- 
spect to this estate A.'s children, and not his,, the testator^s, heir 
at law, were the objects of his bounty. Why then abridge 
A.'s power on account of the death of one of the objects ? 
Does the testator seem to say, '^I consider the estate too much 
for three ?" Quite the contrary ; he says, A. may give it all 
but a fraction to one or two. The question is, over what did 
the testator intend A.'s power to ride? over the whole estate 
clearly. The only other point to be ascertained is, that there 
be an object in existence competent to take under the power. 
It seems to us but little to say that all the objects are not in 
existence, that A. has not the same extent of selection as the 
testator contemplated. If this were a valid objection it would 
go to destroy the power altogether. For A.'s power is not 
merely to give a certain and defined portion to each, for then 
on the death of one we should know how much to take out of 
the power. But if he may determine the shares of each, how 
can we say how much is to be abstracted on the death of 
one? To argue that, because the share of the deceased child 
under the limitation over lapses, therefore the power over 
that share lapses, is to us most illogical, for the cases are 
totally different The shares under the limitation over are 
fixed in the respective children ; if, therefore, a child dies, his 
share is vacant; but the shares under the power are not 
fixed; the power gives and vests nothing till it is exercised; 
this is a broad and substantial difference. We think Reade 
V. Reade, as explained by Sir Edward, is inconsistent with the 
principle of Boyle v. Bishop of Peterborough, and should not 
be followed. 

The Section " Of the Qualifications which may be annexed 
to the execution of Powers by the Donees thereof," is perhaps 
the most unsatisfactory in the whole work : and it is desirable 
that we should state our objections ; for truth cann6t be 

13 Mad. 378. 
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damaged by discussion^ and error should not be allowed to 
acquire any authority by silence. 

One question is, whether a donee of a power may not, in 
the absence of any express provision to the contrary, declare 
that his act shall not be in*eversible, that is, whether he may 
not reserve a power to revoke his deed. First, it is clear that 
a donee of a power may, generally speaking, deliver a deed 
exercising a power as an escrow ; and it seems now als6 
equally clear that he may reserve a power to revoke his act. 
These two positions are both so stated and allowed by Sir 
Edward. The next question is, supposing a donee of a power 
exercise it, reserving simply a power to revoke, which power 
he also afterwards exercises, what is the eSkct produced upon 
the original settlement ? Common sense or principle would 
answer, none whatever. The donee has, in fact, done nothing. 
He said so and so, but that was not to bind him irrevocably, and 
he has changed his mind. If any effect is produced upon the 
original settlement, by which act is it ? It must be by the 
first, the appointment. But to attribute any effect to an ap- 
pointment which has been revoked, is to deny the rule that an 
appointment may be qualified, may contain a power of revo- 
cation. But Sir Edward, though he starts from the same 
point as ourselves, arrives at a different Conclusicm, as we 
shall see in the following passage : — ** Where the estate is at 
once settled, to uses in strict settlement, with a power of revo^ 
cation, and that power is afterwards executed by a new limits 
ation, and a power of revocation only reserved, and the latter 
power is then exercised, in that^case the last revocation would 
restore the original settlement, but notf it should seem, the 
original power of revoSatioUn For, if the new power of re- 
vocation was not tantamount to a power to revoke and limit 
new uses, of course a revocation can only operate as such, 
that is, to revoke the appointment, and then the original power 
is at an end." [Though the sentence is introduced by " for,- ' 
it is a mere assertion.] ^' For the first appointment was a full 
exercise of the po^^er, but with the benefit of the power to 
revoke ; and when that power is exercised, the original power 
is wholly exhausted, and consequently the original settlement 
remains incapable of being revoked." We have arrived at the 
end of Sir Edward's argument, and still we have little but 
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assertion. It, in fact, amounts to saying, that a revoking act 
cannot be conditional or qualified : but that we deny. We 
hold that the donee of a power of revocation may say, " My 
present will is that the uses of the original settlement shall 
be changed, but I may alter my mind." Sir Edward says, 
" the first appointment was a full exercise of the power, but 
with the benefit of the power to revoke." This is correct ; 
but we think *^ the benefit" is almost nullified, when it is said 
that the exercise of it, though it enables him to undo what he 
has done, at the same time destroys his original power. It 
must be admitted that the case of Ward v. Lenthal is in 
favour of Sir Edward ; but it cannot be denied that many of 
the sayings and doings in ancient times respecting powers, are 
not now to be admired or followed. 

Mr. Pi'eston says " a power to revoke will not authorize a 
new appointment." This Sir Edward shows to be a mistake, 
but not, we think, in the clearest way, nor with sufficient qua- 
lification. The owner of land conveys the same without con* 
sideration to A« in fee. The law gives the owner a power to 
declare uses upon the seisin created. This implied power he 
exercises, but with a qualification that he may revoke the 
uses* He does revoke them ; and does not this act place him 
in his former seat with a power to declare further use^ either 
absolute or conditional ?^ Here we have the reason of the 
rule, that he that can revoke, may limit new uses. But the 
same statement which shows the reason, supplies a qualifica- 
tion, — that a power to limit new uses is only attendant upon a 
power of revocation, when that power is exercised by the 
owner of the resulting use. Such, we apprehend, is the 
meaning of Lord Nottingham's dictum, ^' that a mere power of 
revocation to a stranger, would not by implication give to him 
a power of appointment ;" but Sir Edward says, that no 
person taking under the settlement could be treated as a 
stranger; which seems to us an incorrect definition of 
"stranger," having regard to the subject matter. A stranger 
to what? is the question. We answer, a stranger to the ori- 
ginal use. 
The last example shows how a power to revoke might be 

^ C. J. Bridgman observes in Grange v. Tiring, p. 120, Bridg, Judgments, that 
upon a revocation of uses *' the law wtU raise up the old use." 
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lost, and yet no new uses limited. Suppose the owner were 
to exercise his power of revocation absolutely and simply by 
one deed, and then by another, to appoint new uses with a 
power to revoke them, which power he afterwards exercises. 
Here it might be said that the first act of revocation^ was un- 
conditional, and that the jwwer to revoke in the original set- 
tlement was functus officio; but, then, not merely that power, 
but all the limitations in the original settlement would be gone 
for ever, and we should have to go back to the resulting use. 

But Sir Edward admits all difficulty is obviated, if the 
dbnee, when he exercises his power, resenres not merely a 
power to revoke, but also a power to limit new uses ! This, 
with reverence be it said, is passing strange, when we recur to 
first principles. The mere donee of a power can give to himself 
a new power ! An uncle settles land upon the marriage of a 
niece upon herself and husband, and their issue in strict settle- 
ment, but gives to the niece and her husband power to appoint 
the land amongst their children. This power they exercise, 
but afterwards annul their execution. If their first power be 
destroyed, can they give to themselves a new power over an 
estate of which they are but tenants for life? This, of course, 
Sir Edward would deny ; but can he say it is not a legitimate 
inference from the doctrine he has admitted ? 

This notion, that a mere donee of a power can give to him- 
self a new power, which may be found in some of the old cases, 
where, by the way, the donee was probably also the owner of 
the old use, has led Sir Edward into another error. He con- 
tends against Mr. Preston, that in limited powers, though the 
objects cannot be altered, the formal mode of execution 
may be varied by force of a new power reserved !' Thus, a 
father settles an estate upon the marriage of his son, upon the 
son for life, with remainder to his issue in strict settlement, 
and gives to the son a power to chaise the estate by deed, 
executed in the presence of and attested by three witnesses, 
with £6000 for his own benefit. The son duly exercises the 
power, reserving a power to revoke and make a fresh appoint- 
ment by deed, executed in the presence of and attested by 
two witnesses. He afterwards revokes and makes a fresh ap- 

1 Vol. i., p. 465. 
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pointment accordingly, with only two witnesses. Sir Edward 
contends that this second appointment is valid. But how 
stands this with the intention of the settlor ? He says the 
land shall not be charged except by deed with three witnesses, 
but it is charged by deed with only two witnesses. Sir Edward 
cites two cases, Adams v. Adams, Cowp. 651, and Brudenell 
V. Elwes, 1 East, 442, and 7 Ves. 382, but in neither case 
was the point raised, and we rather think it was involved in 
neither. In the foimer, the second deed of appointment was 
executed according to the terms of the original power, but the 
first deed of appointment, which reserved a power to revoke 
with a power to make a fresh appointment, did not refer to 
those terms ; and Sir Edward says, '' this case, therefore, de- 
cided that a new power to revoke and appoint may be reserved 
without any formalities, and if it may be reserved, it may no 
doubt be executed." The answer we venture to give to this, 
is, the power of appointment reserved was mere surplusage, 
and the verbiage of the conveyancer, and was in fact a nullity. 
The power which remained to be executed was the original 
power, and that was complied with. With respect to Bru- 
denell V. Elwes the same answer may be given, if the report 
in Vesey, which differs from that in East, may be relied upon ; 
but however this may be, the point was not alluded to. There 
is no doubt a donee of a power may reserve a power to revoke 
an appointment made by him with any terms he thinks 
proper ;i but this only has reference to his own act, and not to 
the estate of the settlor, and does not justify the rule which 
Sir Edward insists is established. We agree with Mr. 
Preston. 

Here we may observe, that it appears to be settled by 
Adams v. Adams, Cowp. 651, that if an appointment be re- 
voked, the limitations in the original settlement remain as if 
no appointment had been made. In that case an estate, ul- 
timately, stood limited to Mrs. Adams for life, with i*emainder 

^ See accordingly the observations of ShadweU, V. C, in Hougham v. Sandys, 
2 Sim. 139. But his Honour seems also to have thought that the donee of the 
power could invest herself with a new power ; but she and her advisers pursued a 
safer plan; for they (and this was overlooked by the learned Judge) ^pressly de- 
clared that they made the second limitation of uses, by virtue of the power contained 
in the original deed. 
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to such of her children as she should appoint, with r^toainder 
to her first and other sons successively in tail, with remainders 
over. Mrs. Adams, by a deed dated 4th July, 1767, ap- 
pointed the estate to her daughters for 600 years, redeemable 
by her son upon payment of £3000 to each of the daughters, 
remainder to her son in fee ; with a power to revoke and limit 
new uses* Mrs. Adams, by a deed dated 26th October, 1771, 
revoked her former appointment, constructively, and limited 
life estates to her daughters, with remainders over, which were 
void, as not being warranted by the power. It was held that 
subject to the life estates to the daughters, the son took an 
estate tail, under the original settlement. ' 

Our author examines in detail the principal cases which 
have arisen under that perplexing head — whether a power is 
exercised, though there be no express reference either to the 
power or the property ?' The question is generally upon wills. 
Sir Edwaixi seems disposed to doubt the propriety of the de- 
cision of Sir W. Grant, in Jones v. Tucker, 2 Mer. 633, who 
held that a power to appoint the sum of £100, was not well 
exercised by a gift, aat a general legacy, of that sum ; but we 
confess we do npt quarrel with this case. The question, it is 
allowed, is one of intention ; and unless it can be said that the 
mere fact of the sum named in the power and the general 
legacy being the same in amount, is a sulEcient indication of 
such intention, the decision, we submit, is right. The criterion 
that the will is in operation without the power, cannot be 
properly applied, except in the case of real or leasehold pro- 
perty, or specific chattels. It was said, indeed, in Jones v. 
Tucker, that the testatrix had no funds of her own to satisfy 
the legacy, without the powernsum ; but tiie very learned 
Judge, rightly we think, declined to assent to the desired in- 
ference. For how did the testatrix's poverty at her death 
show her intention when she made her will ? Yet was not 
that the real question ? It surely could not be wise in a 
Court to authorise such an inquiry. The general rule is, a . 
will of personalty speaks at the death. Sir Edward thinks 
the case of Forbes v. Ball, decided by the same Judge, incon- 
sistent with Jones v. Tucker ; but it should be observed that 

^ See Sudg. on Povrers, Vol. ii., 62i et se<}. 
' Yol,i., 387,etse(|, 



Sugden on Powers. 143 

in that case the legacy^ though general, was given to the 
objects designated in the power, so that it may be said there 
was a reference to the power. 

Sir Edward Sugden shows that a power may pass to, and 
be exercised by, the representatives of a person, as his heirs, 
executors^ administrators, or assigns : and it is under this 
doctrine that powers in mortgage deeds are framed. But the 
nature of these powers is often imperfectly understood ; they are 
certainly neither common law authorities, nor declarations or 
diiections deriving their effect from the statute of uses : neither 
are they declarations or directions operating on the conscience 
of the person in whom the legal interest is vested. They are, 
in fact, a power to release or destroy that pecuUar, though 
now well known and understood, equitable corporeal heredita- 
ment called an equity of redemption. They cannot offend 
Against the rule of law against perpetuities, for their subject- 
matter, though it inay continue for centuries, is not subject to 
that rule. So long as the equity of redemption continues to 
exist, the power continues ; and if the equity be released or 
otherwise destroyed, of course the power ceases, for it ceases 
to have any thing to act upon. If it be said that an equity of 
redemption is even such an estate that the law will not endure 
should be overshadowed by a power for an unlimited period — 
tmd we Mo^ that this equitable estate, as well as other equi- 
table estates, when treated and considered independent of the 
Ic^l estate, cannot be tied up further than a legal estate can, — 
We answer^ that even in this point of view, the power alluded 
to is free from objection. For suppose A., seised in fee simple, 
were to convey his land to such uses as B., his executors, ad- 
ministrators, or assigns should appoint, and in default of ap- 
pointment, to A., his heirs and assigns, with a declaration that 
the power given to B., his executors, administrators, and 
assigns^ should cease, on payment to him or them at any time 
of a certain sum, with interest, by A., his heirs or assigns, 
ftnd that until payment the power should exist in full force, 
and might be exercised without the concurrence of A., his 
heirs or a86ign8,^could this disposition ' be impeached as 
against any rule of law ? It appears to us not to offend more 
against the rule against perpetuities than a common mortgage 
without a power of sale ; for during the existence of the mortr 
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gage; neither the mortgagee, his heh*s, executors, administra- 
tors, or assigns, nor the mortgagor, his heirs or assigns, can 
be deemed to have a sole and absolute interest in the property. 
In the case supposed, B., his executors, administrators, or 
assigns, might alone sell, but would, in equity, be deemed 
liable to account to A., his heirs or . assigns, for the purchase 
money. So A., his heirs or assigns, might alone sell, but could 
not make a good conveyance without payment of the moiigage 
money and interest. A., his heirs or assigns, might at any 
time free their estate from the power, by payment of the 
mortgage debt. It would not be the power, but the non- 
payment of the money, .that would keep the legal estate in 
fee in suspense, and vested only sub modo. Such a power 
would be analogous to a power of sale, attendant on an estate 
tail. But though this may be the usual power of sale in a 
mortgage deed, it is wholly independent of the legal estate ; it 
affecU only the equity of redemption, and the object of it is 
to give to the mortgagee and his real or personal representa- 
tives, and his or their assigns, an absolute right to convey this 
equity, leaving the same right in the mortgagor, his heirs and 
assigns ; such^a power does not prevent the vesting of any 
estate, either legal or equitable, nor can it prevent the aliena- 
tion of any estate. It seems to us immaterial, with reference 
to the present question, whether a power of sale in a mortgage 
deed be given to the mortgagee, his heirs or assigns, or to him, 
his executors, administrators, or assigns. The most correct 
form of giving it seems to be, that the mortgagor should 
covenant or declare that it shall be legal for the mortgagee, 
&c« 

We now proceed to consider what Sir Edward says in his 
17th Chapter, s. 2, under the head of " What may be demised 
under different Powers ;" and this will embrace the question, 
whether mines can be demised under the common power of 
leasing contained in settlements. We are told in the cases 
under this head, and Sir Edward merely repeats their lan- 
guage, that the intention of the parties must decide in each 
particular case what shall be deemed to be comprised in the 
power of leasing. But this is not very satisfactory ; for the 
same may be asserted as the rule for the decision of every 
question which may arise upon a settlement, except that in 
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deeds certain technical words cannot be dispensed with in the 
limitation of estates. In Bagot v. O ugh ton * there was a 
power to lease " all or any part of the premises/' at such 
yearly rents or more as the same were then let at ; and it was 
held that a lease of the family mansion-house and grounds^ 
which had not been before let, was void. It was well argued 
by counsel, " that general words in a deed are to be restrained 
by particular and subsequent words in the same clause," and 
consequently, that though the mansion-house and grounds 
were comprised in the power, yet that the condition that the 
usual rent should be reserved, excluded them. This rule, 
which is of undoubted authority,* is an excellent criterion for 
ascertaining the " intention" of the parties ; and we prefer this, 
as the ground for the decision is tiie last mentioned case to 
what Lord Mansfield proposed, namely, that *' the nature of 
the thing" declared the intent as forcibly as the most direct 
words could have done.^ For in Foot v. Marriott,* where 
there was the same decision, " the nature of the thing" showed 
nothing, and yet the Court arrived at the same conclusion. 
In that case, there was a power to lease " all or any of the 
tenements devised" under the rents then reseiTcd, and it was 
held that a tenement not in lease could not be let under the 
power. The rule which we have recommended also justifies 
the contrary decision in Goodtitle v. Funucan,^ There the 
power was to demise " all or any of the manors, fisheries, 
messuages, lands, tenements, and hereditaments thereinbefore 
mentioned, so as there was reserved so much rent or more 
than was then paid for the same." A certain manor and 
fishery of very trifling value, had never been demised before, 
and they were included in a lease with lands, at a rent which 
exceeded the former rent of the lands and the annual value of 
the manor and fishery, and the lease was supported. Here 
we see, that the manor and fishery, being expressly mentioned 
in the power, were the particular, and the condition as to the 

* 8 Mod., 249. 

' Generalis clausula non porrigitur ad ea quae specialiter sunt comprehensa.— 
8 Rep., 118 b. 
=» Doug., 673, 574. 

* 3 Vin. Abr, 429, pK 9. See, too, Pomeroy v. Partington, 3 Term Rep., 665. 
» Doug., 665. 
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rent to be reserved was the general, so that our rule leqnired 
the decision which was made. Bat in order to provide for 
such cases as Goodtitle v. Funncan, C. J. Holt, in a former 
case, propounded the following rule: — ''If a man bath a 
power reserved to him of making leases of two things, and a 
qualification is annexed to the power which cannot extend to 
one of these things, he may make a lease of that thing without 
any regard to the qualification." But this as a general rule 
IS not true, for it is inconsistent with several cases. Bot Sir 
Edward says, there are cases to which it ought to be applied, 
as, '' if in a power to lease estates, including mines oponed and 
unopened, a clear intention appears to embrace all the mines ; 
but a clause is added, that no lessee shall be made dispunish* 
able of waste; there to eflfectuate the gooeral intention of the 
power, the latter clause should not be deemed applicable 
to the unopened mines."^ Admitting the pr^nises of our 
author, we have no difficulty in coming to the same conclu- 
sion, but his own statement shows that Lord Holt's rule is of 
no use ip the matter ; for if there be the '' clear intenticm" re- 
quired, it is easy to say that the general clause as to waste 
which follows many particulai's, shall not shut out any ex< 
pressly included. 

If mines, as well opened as unopened, be included in a 
power to lease, it is clear that they may be demised notwith- 
standing any general qualification against waste. But the 
difficulty is, supposing that in a settlement of estates com- 
prising mines of both kinds, the power of leasing is expressed 
in general terms, " all or any of the premises," and there be 
a clause agamst waste, can any mine be demised ? We know 
that Campbell v. Leach ^ has decided that in such a case 
open mines may, but then it should be observed, that the 
mine in question was in lease at the time of the settlement; 
and that it was stated, that the mine would be ruined if dis- 
continued, and that it was a material and most valuable part 
of the estate, so that taking away the open mine, then being 
worked, out of the leasing power, would have been to have 
taken away the kernel, leaving only the shell. Mines were 
not mentioned in the leasing power, but as they were then a 

iyol.ii.,35], Mmb.740. 
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sabfitantire possession; and were not excepted together with the 
maosioii-bousey which was excepted, the implication was strong) 
that they were intended to be included. We should there* 
fore, periisps, not consider Campbell t. Leach as an autho« 
rify that open mines may in all cases be demised under the 
common leasing power. Certainly the clause against waste is 
not an obstacle, but consider « the feature of the thing." The 
power is to let for twenty-one years at the best rent. Does not 
this imply that at the end of the term the thing demised will 
remain, otherwise the power is to sell and not to lease : and 
we know that within the term a whole seam of coal may be 
even wrought and burnt. Without a clear expression of 
intaition we should not say that the tenant for life may 
pocket the inheritance. True it is, that any tenant for life 
may work open mines for his own advantage, but this the 
law gives him, and we should not hence imply that he can 
nmke a lease to bihd his successor. Again, the reservations 
in a lease of mined arc not properly rents ; they do not issue 
out of the thing demised, as fruit annually renewed ; they are 
in feet parts of the corpus ; " something analogous to rent" 
is the utmost we can say of such reservations. What would 
be thought of a lease of woods and plantations, with power to 
cut down and carry away the same for twenty-one" yearsi 
reserving the best rent ? And yet such a lease seems quite 
as reasonable and as consistent with the usual power as a 
lease of mines, even if the same be open. The special cir- 
cumstances of Leach v. Campbell — in which case, too, it may 
be remarked, there had been a great outlay on the part of the 
tenant — were sufficient to justify the decision, but we cannot 
say that it establishes a general rule. And we think it clear, 
that unopened mines cannot be demised under the common 
power of leasing, unless they be expressly mentioned ; but, of 
course, if the tenant for life be without impeachment of 
waste, he may grant a lease during his own life, and the lessee 
would be entitled to remove the colliery fixtures as against the 
remainder-man. 

Sir Edward Sugden adverts to the recent cases which have 
been decided, as to the validity of the usual powers of sale 

» Vol. ii. 351. 
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and exchange in settlements of real estate^ which we dis- 
cussed in our 14th volume^ p. 369, et seq. Our author says, 
" the general point is set at rest, but it may still be a ques- 
tion during what period the power is capable of being exer- 
cised;" be then quotes the observations of Mr, Preston (who 
seems to state correctly, that during the estates for life and 
in tail, the power may bfe exercised,) and proceeds, — " the 
point is not without difBculty. The power, although unli- 
mited as to time, is good for the lives of parties living at the 
date of its creation ; and it may be now that the power might 
be held further to exist for twenty^one years fromt the deatii 
of the survivor of the lives. Where the power is to be exer- 
cised by or with the consent of a tenant for life, that is of 
itself a lawful limits and so far is good. If the power proceed 
to authorise the trustees, after the death of the tenant for life 
and during the. minority of tenants in tail, to sell or exchange, 
that might be deemed good pro tanto, that is, during the 
twenty-one years from the death of the tenant for life. If 
the Court should go further, the power might travel through 
generations. If it might be exercised legally against a tenant 
hi tail, though really for his benefit, it would be iOn the 
ground that the tenant in tail might bar the power if he 
pleased, and although he eould not do so during his minority, 
when, if at all, the power would be exercised against him, yet 
an executory limitation or shifting use after an estate tail is 
open ib the same objection, for the event may happen during 
thef minority of the tenant in tail, and before it is in his power 
to bar the entail, and yet long after the legal limit to such 
Hihitations, if they ai*e not preceded by an. estate tail. It 
would be difficult to distinguish the cases. . .... It is not 

ithp^6bable that the power may be sustained throughoitt its 
vfhble range. There appears to be principle and aulibority 
sufficient to support such a decision^'' In these concluding 
wbtds'We enlSrely concur, and we regret Sir Edward should 
have proceeded so long in a doubting strain before he arrived 
at them, and yet without advancing a single argument against 
the validity of the power except the expression which fell 
from Lord Eldon in Ware v. Polhill, a totally diflFerent case, 
" that the power might travel through generations." Of 
course it might, but so may an estate tail, and yet it is not 
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said that that estate is void as tending to a perpetuity. We 
regret Sir Edward has not gone a little deeper into the sub- 
ject, for he seems only to have skimmed the surface currente 
calamo. We think it will be found that there is no objection 
to a power on tlie score of perpetuity, unless it may, propria, 
vigore, prevent the absolute alienation of an estate for a longer 
period than a life or lives in being and twenty-one years after. 
Any obstacles to alienation which may arise from infancy, 
hinacy, or other incapacity, cannot be charged against the 
power. A pei-petuity is thus defined by Sanders, 1 Uses & 
Trusts, 196, '^ A future limitation, restraining the owner of 
the estate from aliening the fee simple of the property, dis- 
charged of such future use or estate, before the event is 
determined, or the period arrived when such future use or 
estate is to arise^ If that event or period be within the bounds 
prescribed by law, it is not a perpetuity." 

We Iiave thus commented freely on several portions of 
the celebrated work before us which seem erroneous or 
defective, and it 39 now time that we should give an opinion 
as to its general character. Its great and distinguishing 
praise undoubtedly is, and it is no mean praise, that it is what 
it professes, to be, a " Practical Treatise." It collects and 
analyzes and states, with admirable precision and accuracy^ 
the results of every important case found in our books 
respecting powers,-^how valuable this is to every practitiqner 
we need not say^^so that though it ought not to be thojught 
to supersede the reports themselves, it may be safely us^d.as 
a master-key to open out their, treasures. The leading defect 
seems to be an insufficient development of the priivcip)e^ 
involved in the several doctrines discussed: but admiittiag 
the woA to be deficient as a scientific production, it. wiU \^ 
accepted by^ev^y candid and intelligent member of the prc^ 
fession as a large instalment towards payment of the .d^l>t 
which its v€ry learned and distinguished author has. b^en 
pleased to acknowledge. ..... 
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ACCOUNT STATED. 

A. kept cash with B., a banker, and the balances k> bis credit were statecl 
from time to time in a pass-book. A. became <v hmalic, b«t the acoewit 
CQiUinued to be kept with bis family, and in the pasft-book, the entries in 
^vllich were in B.'s hand- writing, a balance was stated to the credit of A.: 
Held, that this was not evidence to support a Count on an account stated 
with A., in an action brought by his representative against B., to recover 
the amount of such balance. — Tarbuck v. Bisphnrftf 2 M« & W. 2. 

ACTION ON THE CASE. 

{Liability of next neighbour. } Declaration stated, that the plafntiflfs were 
possessed of a vauh ad|oining certaki walk, and wl&ch was of right sup- 
ported in part hy parts of the adjofning vafl; that the plaintifl^ ivere of 
right entitled that their vaults should he 80 sup|M»ted; and that there were 
foundations belonging to the vault which the pkiatifis ought to enjoy: 
yet the defendant wrongfully removed the wall a^oining the plailiti&' 
vault, without taking proper precautions to suppoH k, and wrongfully 
disturbed the foundations, without taking precaution* to prevent them 
from giving way ; per quod the plaiutifis' vault was damaged by the fall 
of some materials, which otherwise would not have hurt it, and special 
loss ensued. Plea, as to the not taking precautions to support the vault, 
that the defendant was not bound by law to take such precautions : Held 
had, as tendering an issue of law for a jury, and as containing the traverse 
b{ a duty not alleged by the plaintifis. For the game reasons^ a plea that 
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ibe defendaat was not bound by law to take precautioiM to prevent the 
ANindations of the vault from being weakened ; and a plea that the fall 
of the materiala was not occasioned by any act or default of the de- 
fendanty or the n^iect of any duty by law cast on him, were held bad : 
Held also, that the declaration disclosed a saffident right of action. (9 
& & C. 725 ; 5 B. & Aid. 837 ; 2 C. & J. 20; 1 C, M. & R. 254; 3 B. 
&Ad. 871 ; 1 Ad. & £1L 493.) ^Tnywer y. Chadwkky 3 Bing. N. C.334. 

ADVOWSON. See Qoarb Impedit. 

AFFIDAVIT. 

1. {Title of— Attachment.) An attachment may be said to be granted, 
when the rule for the attachment is obtained, and after that the proceedings 
are on the crown side of the Court, and affidavits in the matter are pro- 
perly intitled Rev v. The Sheriff of .— Re.r v. Sheriff of Middlesexi 

in Barton v. Morgan, 2 M. & W. 107. 

2. It is no objection to an affidavit used in opposing a motion, that it has 
been sworn after the day on which the rule was due, if it were sworn 
before cause actually shown. (1 Chit Rep. 27, 136; 2 D. P. C. 391.)— 
Graham v. Beaumont, 5 D. P. C. 49. 

3. '< A. B.» eieik to C. D., the defendant's attorney," is not a sufficient de- 
icriptianof a deponents— I>iJMe/i t. A%, 5 D. P. C. 83. 

i An affidavit cannot be made use of if altered after it is swom. — Wright 
v.SWmicr, 5D. P. C.92. 

AFFIDAVIT TO HOLD TO BAIL. 

1. In an affidavit of debt for the agistment of cattle, it must be alleged thai 
Aey were agisted " at the request of" the defendant.— iS/ni'M v. Heapt 
5D.P. C.ll. 

2. (Title of.) An affidavit to hold to hail, not entitled in any Court, hut 
swom in Scotland before a commissioner of the Common Pleas and fix- 
chequer, may he afterwards entitled and used in either Court. — White Vi 
Irvincy 2 M. & W. 126. 

ARBITRATION. 

^' (Rcwartibii of mbminion,) The 9 & 10 W. 3, c. 15, and the 3 & 4 
^« 4, c. 42, s. 39, apply to references of civil proceedings only. When 
therefore criminal matters are ref(?rred, the submission is revocable at 
common lBLW.^Eex v. Bardelly 1 N. & P. 74, 

2* {Awardy when bad for uncertainty/ — Time for setting aside (tawd,) A 
verdict was taken by consent for 3000^. damages and 40«. costs, subject 
to a reference of the cause and all matters in difierence between the 
parties. The arbitrator by his award directed that a verdict should be 
entered for the pkintiff, and that the defendant should pay the sum of* 
260i.to the plaintiff, but did not expressly state for what amoimt the 
vwdict should be entered : Held bad for uncertainty. 

A rule nisi to set aside an award need not be mo\'ed for within the first 
f«ttr^ of the term next after the publication of the award* (But seer 
P«i*, pi. S,y— Martin v. Burge, 6 N. & M. 201; 
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3. An award contained n direction that the defendants in a cause should 
sign an undertaking not to pirate an invention of the plaintiff's. The 
defendants accordingly sign such an undertaking: Held, sufficient evi- 
dence that Ae defendants had submitted to the arbitration.— /S*t«ir^ v. 
NichoUon, 3 Bing. N. C. 113. 

4. (Award, when efficiently final.) A cause and all matters in difference 
between the parties being referred to arbitration, the arbitrators, " having 
heard the proofs and allegations of the parties touching the matters in 
difference between them," awarded, " concerning the same," that the 
defendant should pay the plaintiff 11/. 5s. in fiill of all demands in the 
cause: Held sufficiently final.— Df/y v. Bmonin, 3 Bing. N. C. 219. 

5. {Arbitrators authority—Withdrawal of juror, when a determination of 
the cause.) A client sued his attorney for negligence and bad advice, and 
also for money had and received to his use. To the counts for negligence, 
the defendant pleaded the Statute of Limitations ; to the money counts 
a set-off for bills of costs. At the trial, the Judge ha\ang expressed an 
opinion that the Statute of Limitations was a bar to the plaintiff's recover- 
ing on the counts for negligence, at his suggestion the pecuniary accounts 
between the parties were referred to a barrister, and a juror was with- 
drawn. By the order of reference, the arbitrator was to settle all matters 
in difference between the parties touching the defendant's bill of costs, and 
all the plaintiff's demand on the defendant, with power to have the de- 
fendant's bills taxed ; and to ascertain the balance between the parties, 
and direct by and to whom, and when, the same should be paid ; but no 
question of liability was to be raised, Tlie arbitrator directed the defen- 
dant's bills to be sent for taxation, and in the mean time the plaintiff dis- 
covered that the defendant was not admitted in the Courts at Westminster 
(but only in the Court of Great Session in Wales), when a considerable 
part of the business was done, and he raised that objection before the 
arbitrator. The arbitrator, by his award, afler stating that he had heard, 
examined, and considered the proofs, &c. of the parties, and had admitted 
and considel:^d the evidence tendered to show the several times when the 
defendant was admitted in the superior Courts, awarded that the balance 
due from the defendant to the plaintiff was 170/. and a fraction, and 
directed the defendant to pay that sum to the plaintiff. On motion to set 
aside the award, on the ground that the arbitrator had exceeded his au- 
thority in making any deductions in respect of the defendant's non-ad- 
mission in the superior Courts, there were conflicting afHdavits as to 
whether the liability in this respect was m the contemplation of the parties 
at the time of the submission. The Court, however, set aside the award; 
and, on a subsequent motion, stayed the proceedings in the cause, on 
the ground that the withdrawal of a juror, under the circumstances, 
finally determined the action. — Harries v. Thomas, 2 M. & W. 32. 

6. (Constrvx:tion of arbitrator's certificate^— When out of time.) To an ac- 
tion of assumpsit on a builder's bill, the paiiiculars of demand being 
lOiL I2s., the defendant pleaded payment of 30/. before action brought, 
and payment into Court of 45/. more. The cause was referred at Nisi 
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Prius to a surveyor, who was to measure and value the plaintiff's work, 
and to certify for whom and for what amount the verdict should be entered; 
DO order of Nisi Prius. being drawn Up. He certified tliat he was of opi- 
nion that 74/. 7«« was a fair and proper sum to be paid to tlie pkHntifT: 
Held, that this amounted to a verdict for the defendant. 

The Court refused to set aside the certificate on the ground tliat it was 
made some months after the juiy process was returnable, tlie plaiutifT not 
having withdrawn from the reference on that ground. — Suiter v. Yate*, 

2 M. & W. 67. 

7. {Enlargement of time — Appointmait of third urhilrator.) Where a cause 
was referred to two arbitrators, with power to them to appoint a third, the 
award to be made by a day named, or such other day as theif or any two 
of them should appoint, and the two originally named enlarged the time 
for making the award before they appointed the third : Held, that this 
was an invalid enlargement, and that the award made by the three could 
not be enforced by attachment — Reade v. Dittton, 2 M. & W. 69, 

8. (Time for setting aside aivard.) In C. P., where a cause is referred at 
Nisi Prius, and a verdict entered, a motion to impeach the award must 
be made within the first four days of the following term. (3 B. & P. 344.) 
—Li/ng V. Sutton, 3 Scott, 187; 5 D. P, C. 39. 

9. {Award, when final.) Where a cause and all matters in difierence are 
referred to an arbitrator, and by his award he merely directs a verdict to 
be entered for the plaintiff for one entire sum, the award is not final, and 
therefore bad,— Gj^rfc v. Boucher, 5 D. P. C. 127. 

And see Costs, 3. 

ASSUMPSIT. 

{CormderationJ) Semhle, that a declaration in assumpsit stating that the 
plaintiff, being about to proceed to N., paid money to the defendants in 
London, that they might cause it to be paid to him at N. on a certain 
day; thstt the defendants received the money for that purpose from the 
plaintiff; and that thereupon afterwards, in consideration of the premises, 
the defendants promised to cause the money to be paid to the plaintiff at 
N., discloses a sufficient consideration for the promise. (Cro. Jac. (jQ7,) 
ShiUibeer v. Glyn, 2 M. & W. 143. 

ATTORNEY. 

!• {Summary jurisdiction over,) The Court cannot interfere summarily to 
compel an attorney to pay over money received for a client, in an action in 
that Court, unless he be an attorney of that Court. Bat the applicaiioit 
"Miy he made to the Court of which he is an attorney. — Sharji v. Hawker, 

3 Bingh. N. C. 66 ; 5 D. P. C. 187. 

2. {Breach^- duty by disclosure of client's title*) An attorney, employed to 
raise money on mortgage for the plaintiff, disclosed to the proposed lender 
certain defects in the mortgagor's title, whereby he was subjected to divers 
actions at the suit of the proposed lender, was delayed in obtaining ^he 
nioney, and was compelled to pfiy a higher rate; of interest : Held; that this 
was a breach of duty for which the attorney was liable to an action, although 
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before his retainer by the mortgagcnr he had been the attorney oS the pro- 
posed lender. (Com. Dig. Deceit, A« 5 ; 19 Ves. 2^l.y^Tiiykr v. Blm:k' 
lawy 3 Bingh. N. C. 235. 

3. The Court ^vill not set aside proceedings carried on by an attorney for a 
party from whom he has no authority, unless it appear that the attorney is 
insolvent. (Salk. 86, SS.)— Stanhope v. Firmin, 3 Bingh. N. C. 301. 

4. {Lien of,) A. devbed certain estates to trustees^ upon trust to pay a part 
of the rents and profits to his widow, and the residue towards the mainte- 
nance and education of his son, until he reached twenty-one ; and after that 
time to him, dmring the lifetime of the widow ; and upon her death he de« 
vised the estates to his son in fee. The trustees having occasion to employ 
the defendant, an attorney, to defend certain causes and suits in carrying 
into effect the trusts of the devise, incurred a debt to him for certain costs 
and expenses, for which they deposited the title deeds with hhn as a secu- 
rity : Held, that the defendant had no lien upon them against the son, after 
the decease of his mother, as the debt was the personal debt of the trustees. 
^Light/oot v. Keane, 1 M. & W. 745. 

5. {TamtioH of biil.) The Court refused to send an attorney ^s bill for tax- 
ation, on the undertaking of one of two joint plaintifis ; the application 
being made on the ordinary affidavit. — Hobby v. Fritchard^ 2 M* & W. 
124. 

6. (Delivety of bill,) Charges in an att(Nruey*8 biU for attendancea on bis 
client to advise him on matters subsequent to the conclusion of an action, 
do not render it necessary that a bill should be delivered a mouth bc£»re 
action brought. — Pepper v. Yeatoiany 5 D. P. C. 155. 

7. {Delicertf up of papers by — Attachment against.) The Coiurt will not grant 
a rule, requiring an attorney to deliver up papers, and in thealtertiativcfor 
an attachment in case of non-delivery, but each branch must be made the 
subject of a separate motion. — Roscoe v. Hardman, 5 D. P. C. 157. 

8. {Attachment against.). A rule for an attachi^ent against an attorney for 
non-payment of money pursuant to his promise, cannot be obtained; a 
previous rule requiring the payment of the money must have been made 
absolute.— rtfi,w v. Fry, 5 D. P. C. 157. 

And see Costs, 3, 10; Evidence, 5; Pleading, 5. 
AUCTION. See Evidence, 1. 

BAIL. 

1. (Setting aside bail-bond Jbr irregularity,) On a sii»iimnw» to aeiasidea 
bail-bond for irregulartty, it is not competent to the party summoning to 
raise an objection as to the indorsement of the capias. — Yeatesy, Chepmm, 
3 Bingh. N. C. 262. 

2. ( When ditcharged,) Where the ]^atntil^ in the p rogre s s o£ a cstne, agreed 
to give the defendant a month's time to pay the debt, the thne ^Epiring 
before judgment coiiM by the practice of the Court be obtained, and final 
judgment not having been in fact signed before the amtngement was en- 
tered into : Held, that the bail were not dncharge^-^Whiifkid y, Modgp, 
1 M. & W. 679. 
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3. {Waiver of.) Notice of justification of bail having been given, the plain- 
tiff delivered a declaration de bene esse, to whii^ the defendant demurred. 
The plaintiff, ailer an ineffectual attempt to have the demurrer set aside as 
friToloiis, obtained an order to join in demurrer : Held, that, after this, the 
bail could not be opposed, nor could they justify. — BoUon v. JahnwH, 2 M. 
& W. 42. 

4. (Affidavit afjuitificationJ) Bail (at least town bail) may justify in person, 
where there has been an insufficient affidavit of justification. — Shav€ v. 
Spode, 2 M, & W. 42. 

5. {Justification at chambers.) A defendant, not in custody, cannot justify 
bis bail at chambers in vacation, unless he is required to do so by the plain- 
tiff, pursuant to 1 Reg. Gen. H., 2 W. 4, s. l7.Sarratl v. James^ 5 
D. P. C. 12». 

6. {Justifying one bait.) A defendant cannot justify one bail, who alone ap- 
pears, without the plaintiff's consent — While*s baity 5 D. P. C. 133. 

And see Ejectment, 5. 

BANKRUPTCY. 

1 . ( FrmuhikiU prtferenct-^Payment to bankmptf when protected,) A. placed 
in the defendant's hands a f|iiantity of silks, as a security Ibr advances. On 
the 27th November, an order from A. was delivered to the defendant, to 
advance B. 500/. on the silks ; but no advaace was made on that day. On 
the 3d December, A. committed an act of bankruptcy ; on the 5th a fiat 
issued against him. On the Gth, the defendant advanced money to B. on 
the order of the 27th November, which order the jury found to be a frau- 
dalent preference : Held, that this was not a payment to the bankrupt, 
protected by the 6 G. 4, c. 16, s. 82.-~Grfe» v. White, 3 Bingk N. C. 
59. 

2. {Act of bankruptcy,) An assignment by a trader to a creditor of alt his 
efiects and stock in trade, is of itself an act of bankruptcy. — Siebert v. 
S^wo/ier, 1 M. & W. 714. 

8. {Liability of official assignee.) Tlie official assignee in bankruptcy is not 
within the protection of the 6 G. 4, c. 16, s. 44, and is not therefore enti- 
tled to notice of action by the alleged bankrupt for seizing his goods nnder 
the fiat (5 Bingh. 270; 8 B. & C. 697; 2 B. & Ad. 177 .)-'Knight v. 
Tur9«anrf, 2 M.&W. 101. 

B£N£FIC£. SeeQuAEElMPEDiT. 

BILL OF EXCHANGE. 

L {Pleading — Evidence,) Tb a ^claratibn on a bill of exchange by indorsee 
Qgunst acceptor, the defendant pleaded that the bill was drawn for the 
accommodation of him, the defendant, and had been indorsed to the plain-* 
^^ by the holder, Jn fttxsi of the defendant, and after it became due. To 
this plea the plaintiff replied by a special traverse of the fact of the indorse- 
ttient having been made after the bill became due* ^^l^, that the issue 
i'ftised by these pleadings threw thb burden of proof on the defendant; 
-^Lewis V. Fojdter, N. & M. 294; 
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2r, (Notice of dizhonour^Title of indorsee,) Where a foreign bill of ex- 
change 18 presented for acceptance and refiised, and protested for non-ac- 
ceptance, a letter to the drawer stating the presentment, refusal, and pro- 
test, but not containing a ro/»y of the protest, is a sufficient notice to charge 
the drawer. 

Where a bill which has been lost or fraudulently obtained, subsequently 
comes into the possession of a holder for value, he is entitled to recover 
U()on. it, unless he took it under such circumstances as to show mala fides 
on his part. Even gross negligence on his part is not sufficient to impeach 
his title.— -Goorfwffw v. Harvey, 6 N. & M. 372. 

3. (Giving bill to take up note — F leading,) To a declaration by the indorsee 
against the maker of a promissoty note for 420/., the defendant pleaded, 
that, afler it became due, he gave the plaintiff, and the plaintiff received 
from him, two bills of exchange for 210/. each, to take up the note, and in 
lieu thereof: that the defendant was a party to the bills, and liable thereon 
to the plaintiff) and that they were not due, and were outstanding in the 
plaintiff's hands. The defendant gave in evidence a memorandum, signed 
by the plaintiff, stating that the defendant bad given him two bills for 210/. 
each, to take up the note for 420/. ; and it appeared that one of the bills 
was overdue and unpaid at the commencement of the action: Held, that 
it was a question for the jury whether the bills were given in lieu of a|id 
satisfaction for the note, or only to gain time for payment ; if the former, 
it was a defence to the action, although the defendant did not prove the 
latter allegation of the plea; if the latter, it was no defence, unless he 
proved that both the bills were outstanding at the commencement of the 
action.— Go/t/sAede v. Coitrell, 2 M, & W. 20. 

4. (Notice of dishonour,) A bill of exchange, indorsed in )}lank, was left by 
the indorsee at the office of R., an attorney, to be presented by him. On 
beii^g presented by R., it was dishonoured. R. wrote to the drawer ou 
tlie following day, describing the bill, and stating that it was dishonoured, 
and subscribed his name and residence to the letter : Held, a sufficient 
notice of dishonour, though liQ^did not state on whose behalf he applied, 
or where the bill was lying. — Woodthorpe v. Lowes, 2 M. & W, 109. 

And see Pleading, 18. 

BOND. 

( Illegal condition,) To debt on bond, the defendai)t jJeaded that the bond 
was given in pursuance of a corrupt agreement that the defendant should 
serve the obligee as an apprentice to the business of surgeon, apothecary, 
and man-midwife, for two years; and that the agreement shoidd be ante- 
dated to^ake it appear he had served five years, in order that by such cor- 
rupt contrivance he might be admitted to his examination for the business 
of an apothecary at the end of two years, instead of five, ad required by 
statute. A verdict having been found for the defendant, the Court refused 
to enter judgment for the plaintiff non obstante veredicto on the ground 
that it appeared to be the object of the parties to enable the defendant to 
practise as a surgeon also, and that a five years' apprenticeship was not re- 
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quired for the business of a surgeon ; and also that it was not open to the 
defendant to object to the legality of hia own bond.-^Pro/e v« Wig(^in$^ 
3 Bingh. N. C. 230. 

BREACH OF PROMISE OF MARRIAGE. 

{Pleadings.) To an action for breach of promise of marriage, the defendant 
pleaded, first, that after the promise he discovered the plaintiff to be nn im- 
modest, lewd, and unchaste person, and, being unmarried, to have had 
carnal intercourse with A. B. ; secondly, that af\er his promise the de- 
fendant discovered that plaintiff, being unmarried, had committed fornica- 
tion with some person or persons to the defendant unknown, and had been 
delivered of a bastard child : Held sufficient. — Young v. Murphy ^ 8 Bingh. 
N.C.54. 

BROKER. 

A broker cannot maintain an action for work and labour, and commission for 
buying and selling slock, &c., unless duly licensed by the mayor and alder- 
men of the city of London, pursuant to 6 Anne, c. IG.-^Cope v. Rowfands, 
2M.&W. 149. 

CARRIER. 

1. (Contract of keeper of booking-office,) The contract entered into by the 
keeper of a booking-office, who takes in parcels to be forwarded by car- 
riers, is only to deliver safely to a carrier. Proof, therefore, that a parcel 
delivered to him foiled to reach its ultimate destination, is not of itself suf- 
ficient to charge him,— Gilbari v. Derfe, 1 N. & P. 22. 

2. Where the plaintiff* gave a parcel, directed to F. in London, to a carrier at 
B., who drove a mail-cart between B. and M., and the carrier booked it at 
M., at an inn where the defendant's coach stopped to take in parcels, and 
received the carriage for it from the innkeeper, who was in the habit of 
booking parcels for the defendant's coach ; and the innkeeper did book this 
parcel to London, and delivered it to the coachman of the defendants : 
Held, that the carrier was the agent of the plaintifT, and the innkeeper the 
servant of the coach proprietors, and that therefore the plaintiff might 
recover damages from the latter for the loss of the parcel 

An inn where a book is kept for booking parcels by a particuhir coach, 

which stops there regulariy to take in and deliver parcels, is a receiving 

house for parcels within the meaning of the Carriers' Act, 11 G. 4, and 

1 W.4, c. i68; although other coaches stop there for the same purpose, 

, and the innkeeper sends the parcel by which coach he pleases. 

In assumpsit against carriers for the loss of a parcel above the value of 
10/., they cannot givie in evidence, under noU-isissuihpsU, that the value 
was not declared at the time of delivery.— ^yw* v. Chaplin, IN. & P. 129. 

CERTIORARL ' ,\ 

1. ('fa r^ov^ road indictment,) A certiorari will not be granted to remove 
an indictment for, the obstruction of a hijghway, on ^n affidavit that difficult 
questjoi^.of law may arise;, some specific difficulty in point of law should 
be.showu,— Rex v. Jmcl, 1 N. & P. 28. 
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2. (CosU.) The Court of King's Bench ha* no power to award ^osli in eri- 
minal proceedings in a court below, although those costs may have been 
incurred by the defendant's improperly suing out a certiorari, which was 
afterwards quashed. (1 Ad.& Ell. 603.)—Rex v. Higgins, 1 N. & P. 50. 

3. (From Central Criminal Court,) The Court will not remove an iudict- 
ment from the Central Criminal Court by certiorari, on the ground that a 
difficult question of law will arise. — Rex v. Templar, 1 N. & P. 91. 

4. (To remove order of justices,) The 13 G. 2, c. 18, s. 5, directs that no 
order of justices shall be removed, unless the certiorari be j^plied for widiin 
six months after the ordor is made. Where an act of parliament directs 
justices to make an order, and that it should be subsequently confirmed by 
an order of sessions, the period of six months is to be calculated fhm the 
date of the confirmation. (3 B. & Aid. 414 ; 10 B. & Cr. 477.)-^R€x v. 
Jusiices of Middlesex, 1 N. P. 92. 

5. (For removal of road indictment.) The nde for a certiorari for removing an 
indictment for non-repair of a road from an inferior jurisdiction, is uisi in 
the first instance.— R. v. Inhabitants of Leeds, 5 D. P. C. 133. 

CHURCH-BUILDING ACT. 

The 59 G. 3, c. 134, s. 40, authorizes the churchwardens, for the purpose of 
re-building or enlarging parish churches, to borrow money upon credit of 
the church rates, and to make rates for the payment of the interest of the 
sum borrowed ; and for providing a fund of not less than the amount of the 
interest of the sum advanced, for the repayment of tlie principal thereof; 
or for repaying such principal in such manner, and at such times and in 
such proportions as shall be agreed upon with any person advancing such 
money. A. lent to the churchwardens of B., under the above act, 1000/. 
at 5/. per cent, and agreed not to call in the principal for twenty years : 
Held, that the act was compulsory on the churchwardens to raise annually 
a sum equal to the amount of the interest, as a Hmd fbr the repayment of 
the principal, although A. could not compel the repayment of the prineipsl 
until the expiration of the twenty years. 

The churchwardens may use the fund ridsed annually ibr the liquidation 
of the principal, for the benefit of the parish.— ite^r v. Churchwardens of 
St. MichaeVs, Pembroke, 1 N. & P. 69. 

CHURCH RATE. 

Notwithstanding the 53 G. 3, e. 127, s. 7, the Ecclesiastical Courts have 
original jurisdiction to enforce the payment of a church rate under 10/., 
where the Talidity of the rate is questioned by the party rated. — Bodenham 
V. Bieketts, 6 N. & M. 170. 

CHURCHWARDENS. 

1 . (Leases by,) Leases by the churchwardens of A., in which the demised pre- 
mises are described as parcel of the lands of the parish church of A., and 
payment of rent to them, are prim& facie evidence that the premises are 
parish property. Nor does it make any difference that the leases are ex- 
pressed to be made by the churchwardens, with the consent and approU- 
tjon of the yicar and major part of the aldennen and burgesses, and of the 
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inhabitents «ad paruhionen, and that the leases are indorsed wilb a memo- 
nuiduiD, exptcmdng the consent of certain parishioners, whose names are 
mbsoibed. (fioB d. Higga v. Terry, 5 N. & M. &lf6.)-^I>oe d. Higgt v. 
Cod^, 6 N. & M. 179. 
2. The 59 G. 3, c. 134, s. 14, which authorizes churchwardens to borrow 
on the credit of the church rates, for defraying the expense of repairs to 
the church, contemplates^t/^tire expenses only, and not such as have been 
akeady incurred. 

When money is borrowed by churchwardens under this statute, the 
instalments of ''not less than ten per cent, of the principal sum" ought to 
be annual, — The King v. Churchwardens of Dtirski/, 6 N. & M. 333. 

COMPENSATION. 

1. {Under Raihooy Ac4,) A lessee, who had expended large sums upon the 
denused prenuaes, under a reasonable expectation of a renewal of his lease, 
was held not therefore to be entitled to compensation in respect of such 
improvemenla, where the land was taken from him by a railway company, 
under a statute directing compensation to be paid to the owners and 
occupiers q[ land through, under, in, or upon which the works thereby au-, 
thofiaed should be made, for the value of such land, and also for the da- 
mages sustained by them in making such works. — The King v. Liverpool 
and Manchester Railway Company^ 6 N. & M. 186. 

2, Where, by a local act, trustees were empowered to take and use lands, 
&c,, for the purpose of making a road, " making or tendering satisfaction 
to the wmc^'t ca profirietors of all private lands, &c., so taken and used, for 
the same, or any loss or damage they might sustain thereby : " Held, that 
satisfaction must be made by the trustees, not to the owners of the inhe- 
ritance only, but to all persons having any estate or interest in the land, 
who might sustain loss or damage by reason of the lands being taken and 
used.— liifcr v. loWey, 6 N. & M. 340. 

CONTRACT. 

{Ofdemiscy waiver of deliver if ofpotteision under,) Declaration on a contract 
to demise and deKver possession of a house, out4)utldings, ^. on a certain 
day : breach, in non-delivety of possession. Plea, that the principal sub- 
ject^-matter of the contract was in the defendant's own occupation, and that 
be was always ready and willing, and able to demise and deliver possession 
of the same to the plaintiff: that the residue of the tenements was occupied 
by certain persons as tenants to the defendant, and that at the time of 
^"^ing the agreementi it was agreed that the defendant should not cause 
the tenants to quit, but that on the defendant's oompleting the agreement, 
they should attorn to him and become his tenants; and that the plaintiff 
then discharged the defendant from giving the plaintiff actual possession 
thereof: Held, that, in the absence of direct evidence of such an agreement 
as was set forth in the plea, proof that the plaintiff knew that these tene- 
ments were occupied by weekly tenants, and that he did not give the de- 
fendant to understand that he should require to be put in actual possession 
Pf thera until the very moment when the parties had met for the purpose 
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of concluding the bargain) and when there was not sufficient time left to 
obtain possession from the tenants, might properly be left to the jury as en- 
titling them to consider whether the plaintiff did not assent. to waive a 
literal performance of the contract, and accept the occupation of the tenants 
in lieu of an actual delivery of possession. — Palmer v. Temple, 6 N. &r M. 
159. . ' 

COPYHOLD. 

1. (By whom surrender to be taken.) The castle of F. being parcel of the 
manor of F. : Held, that a custom of the manor for the clerk of the castle, 
who was appointed by the lord of the manor, to take surrenders of copyholds 
in the manor of F., concurrently with the steward of the manor, was a 
legal custom.— Doe d. StUioell v. MellUh, 1 Nl & P. 30. 

2. Where there are two claimants by different titles to a copyhold tenement, 
the lord must admit both. — Rex v. Lord of the Manor of Hexham, 1 N. 
& P. 53. 

3. ( Fine.) A devisee of copyhold paid the full fine due by the custom of the 
manor, on his admittance to hold in fee. He afterwards surrendered to the 
use of himself for life, with remainders over ; and on being admitted to 
such life estate, paid a nominal fine of Is. : Held, that without a custom to 
such effect, the remainder-man was not liable, on the death of the tenant 
for life, to pay any fine. (5 East, 322; 8 Bingh. 439.)— PAy/>er5 v. 
Ebum, 3 Bingh. N. C. 250. 

4. (Mandamus to admit to,) Where it is clear that by the provisions of the 

3 & 4 W. 4, c. 27, a claimant's title to a copyhold is barred by lapse of 
time, the Court will not compel the lord by mandamus to admit him.— Eer 
v. Lord of the Manor of Agardsley, 5 D. P. C. 19. 

CORPORATION. 

1. (Notice of meeting.) A public body (as a corporation) entrusted willi the 
performance of a public duty, cannot hold an extraordinary meeting, unless 
all the members be summoned who can be summoned, or the members not 
summoned are actually present at the meeting. 

A custom to hold such a meeting on summons of all the members, sub- 
ject to a qualification that the accidental omission of service of the summons 
should not vitiate the meeting, was held bad in law. And a general dis- 
pensation by one of the body, with service on himself, is void. 

The proceedings a|; a meeting at which any individual of the body is not 
present who might have been summoned and was not, are void, though the 
om'ission was accidental, and though the individual had given a general 
notice that he wished not to be summoned. (Cas. temp. Hardwicke, 147; 

4 B. & C. 426.)^Rex v. Langhorne, 6 N. & M. 202. 

2. (Corporate meeting.) A corporate meeting of a corporation in which two 
bailiffs and twelve assistants constitute the governing body, is not valid 
without the presence of the two bailiffs and seven of the assistants. — Bailiffs 
of Godmanchester v. Phillips, 6 N. & M. 211. 

And see Witness, 2. 
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COSTS. = 

i. In an action on a bill of exchange drawn in London, where the witnesses 
dod parties all resided, the plaintiff laid the venue in Surrey : Held, that, 
unless a case of oppression were made out, he was entitled to the costs of 
going to the assizes, notwithstanding the case might have been tried at less 
expense in London. — Vere v. Moore, 3 Bingh. N. C. 261 . 

2. (On nolle prosequi,) Where a nolle prosequi is entered as to part of the 
sum claimed in the declaration, the defendant is entitled to his costs under 
3 & 4 W. 4, c. 42, s. 3, which gives costs on a noL pros, entered as to any 
part of a declaration. And after such noL pros., it is too late to contest 
the propriety of the pleas. — Williams v. Skarwood^ 3 Bingh. N. C. 331. 

3. (Setting off.) On a reference to arbitration of an action of ejectment, and 
all matters in difference between the parties, the arbitrator directed that a 
sum of 50/. should be paid by the lessor of the plaintiff to the defendant, 
by way of compensation for certain buildings erected by them, and that a 
verdict should be entered for the lessor of the plaintiff. On motion, the 
Court directed the sum awarded to the defendant to be set off against the 
costs of the lessor of the plaintiff, saving the lien of the defendant's attor- 
ney. (1 M. & Scott, 366.)— Doc d. Swinion v. Sinclair, 3 Scott, 42; 5 
D. P. C. 27. 

4. {On wit of inquiry.) On writs of inquiry before the sheriff, where the 
damages are under 20/., the costs are taxed on the same scale as on 
trials before the sheriff. ^Hooppell v. Leigh, 3 Scott, 188 ; 5 D. P. C. 40. 

5. ( Under 43 G. 3, c. 46.) After a defendant had been arrested for 200/. by 
an attorney, he applied to have the plaintiff's bill taxed, which was ordered 
upon the terms of the plaintiff being at liberty to sign judgment for the 
amount taxed, and the defendant undertaking to pay that amount and the 
costs of the' action ; the master, allowed upon taxation 149/. only, but dis- 
allowed 60/. actually expended by the plaintiff in preparing briefs, &c. 
in great haste by the defendant's direction, upon which extra charges were 

. made by the copyists : Held, first, that the plaintiff liad a probable cause 
for the arrest ; and secondly, that the defendant was estopped by the terms 
of the order from complaining of the arrest. — Watkins v. 0* Gorman Mahon, 
IM.&W.722; 5D. P. C. 178. 

6. (On new assignment.) In case, the defendant pleaded the general issue, 
and justified under a right, which the plaintiff traversed. The plaintiff 
afterwards obtained an order to amend upon payment of costs, and with- 
drew the traverse, and new assigned excess ; the defendant confessed the 
new assignment, and withdrawing so much of the general issue as applied 
to that part of the declaration new assigned, paid into Court 10/., which the 
plaintiff took out. The Master allowed the plaintiff the costs of the writ, 
and' of the new assignment and subsequent proceedings, but gave the de- 
fendisnt the other costs, and the general costs of the cause : Held, that the 
Master wWs right. Quare, whether the plaintiff was not entitled to some 
portion of the declaration, if it could be ascertained?— Gri^Ms v. Jones, 1 
M.&W.731; 6D. P. C. 167. 

VOL. XVII. M 
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7. Assumpsit for work and labour, &c. Pleas, first, except as to 15/. 16l. 7d,, 
non assumpsit ; flecoud, as to 52/. 12«., parcel, &c., payment ; third, as to 
52/. I2s,y other parcel, &c., that the work was done on a special contract, 
subjecting the plaintiff to a deduction for certain damage, and that snch 
damage amounted to that sum ; fourthly, as to 20/., other parcel, &c., a 
set-off; and fifth, payment into Court of 15/. 15«. 7d. Issues being jdned 
on the four first pleas, the verdict was found for the plaintiff on the general 
issue for 73/. ISs. lOd.; on the second issue, for the defendant ; on the 
third, for the defendant as to 20/. ; and on the fourth, for the defendant as 
to 5/. 68, : Held, that the defendant was entitled to the general costs of the 
cause.— Pro6e/r v. Phillips, 2 M. & W. 40. 

8. (On certificate under 43 Eliz, c. 6.) To a declaration for a libel, the de- 
fendant pleaded the general issue, and two special pleas. At the trial the 
jury found all the issues for the plaintiff, with U, damages, and the judge 
certified under the 43 Eliz. c^ 6, s. 2 : Held, that the plaintiff was not en- 
titled to the costs of the issues found for him, notwithstanding the rule of 
H. T. 4 W. 4, s. r.-^Simpiony. Hvrdiss, 2 M. & W. 84. 

9. {Demand of, on allocatur,) Where costs in the cause are directed by 
the Master's allocatur to be paid by one party, a demand of them by the 
attorney of the other party is sufiicient — Cox v. Salmon, 2 M. & W. 127. 

10. ( Treble costs to parish officers,) A parish officer sued in trespass for dis- 
training for poor rates, is not entitled, under the 43 Eliz. c. 6, s. 19, or 13 
& 14 Car. 2, c. 12, s. 20, to treble costs, when the plaintiff is nonsuited. 
(1 B. & B. 519,)'^Charrington v. Meatheringham, 2 M. & W. 142. 

11. (Notice of taxation,) Though a defendant may have appeared in an ac- 
tion, and the plaintiff taxes his costs, without giving notice of taxation, that 
is not an irregularity sufiicient to induce the Court to set aside a judgment 
and subsequent proceedings. (1 D. P. C. ZQO,)--Lloifd v. Kent, 5 D. P. C. 
125. 

12. (Under 43 G. 3, c. 56.) If a cause and all matters in difference are re- 
ferred to an arbitrator, and he makes a separate adjudication as to the action, 
the defendant is not precluded from applying for his costs under the 43 
G. 3, c. 46, on the ground of other matters in difference being referred in 
the same submission. (3 B. & C. 491 ; 6 B. & C. 193.)— /owe* v. Jehv, 
5 D.P. C. 130. 

13. (Security for,) It is not necessary for a defendant to show the stage of 
the proceedings, in order to obtain a rule nisi for security for costs. (2 
C. & J. 207.)— Cofe V. Beardy, 5 D. P. C. 161. 

And see Middlesex Court of Request's Act; Practice, 7; Trespass, 2. 

COVENANT. 

1. (For repair,) A covenant to keep and leave a house in good and tenant- 
able repair, is satisfied by keeping it in substantial repair, according to the 
nature of the building ; and with a view to determine the relative sufficiency 
of the repair, the jury may inquire whether the house was new or old at 
the time of the demise. (Moo. & Ry. 173, 334.)— Stanley v. Tov^ood, 3 
Bingh. N. C. 6, 
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9. (Indipendent covenants,) The plain tfff, as captain of a South Sea whaler, 
covenanted with the defendants that he would proceed to the fishery, and 
procure a cargo of sperm oil, &c. or as great a proportion as it might he, | 

under all circumstances, within his power to obtain ; that he would return ^ i 

to London, and at his own cost deliver the cargo; would obey initructioos; 
be frugal of provisions, and not dispose of any of them without accounting ' 

for the same ; and would not smuggle or trade, or permit any on board to | 

do so. The defendants covenanted, on the performance of the before- 
mentioned terms and conditions on the part of the plaintiff^ to pay him a 
certain proportion of the net proceeds of the cargo : Held, that the plain- ' 

tiff's covenants were independent, and that the performance of them was 
not a condition precedent to an action on the defendants' covenant. (10 
East, 295; 1 H. Bl. 273, n.)— Stoer* v. Curling, 3 Bingh. N. C. 355. 

3. (B^ assignee of reversion,) A declaration in covenant stated that one 
J. H. was seised in fee, and being so seised, by a certain indenture, with 
the consent and approval of the said J. H. then given, made between the 
said J. H. of the one part, and the defendant of the other part, (profert, 
sealed with the seal of the defendant,) it was witnessed, that, for the con- 
siderations therein mentioned, he, the said J. H., did demise to the de- 
fendant, his executors and administrators, certain premises therein men- 
tioned; to hold to him, his executors, &c., for the term of eleven years. 
By virtue of which said indenture, and by permission of the said J. H., the 
defendant afterwards entered into the premises, and was possessed thereof. 
That J. H. afterwards made his will, by which he devised the estate to his 
widow E. for life, remainder to the plaintiff for life. It then averred the 
death of J. H., and afterwards of E., his wife, whereupon the said plaintiff 
hecame and was seised of the reversion of and in the premises in his de- 
mesne as of freehold for the term of his natural life, under and by virtue 
of the will. The defendant pleaded in effect that, although the deed was 
Itts deed, yet that it was not signed by J. H., nor by any agent of the said 
J. H. thereimto lawfully authorized by writing, nor was any lease for the 
said term of eleven years put into writing and signed by J. H., or any 
agent, &c. : Held, on demurrer, that the action was not maintainable by 
the (daintiff against the defendant for breaches of the covenants in the in- 
denture.— Canftw// v. Lucas, 2 M. & W. HI. 

CROWN DEBTOR. 

{Writ of diem clausit extremum.) Where a crown debtor has died insolvent, 
a motion for a writ of diem clausit extremum is absolute in the first instance. 
— li«r v. Lord Crewe, 5 D. P. C. 158. 

CUSTOM. 

A custom for public warehouse keepers in London to have a general lien on 
all goods from time to time housed in their warehouses, for and in the 
Dame of the merchants or other pei'sons by whom such public warehouse 
keepers are employed, for all monies or any balance thereof due fi*om such 
nierchants or other persons to such warehouse keepers, for expenses in- 
curred by such warehouse keepers about goods consi^^ned fron\ abroad, wa? 

m2 
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held void. (3 Bos. & P. 42 ; 7 East, 224; 1 W. Bl. 413; 5 B. & Aid' 
350; I Esp. 109; 3 Esp. SI, )-^Leuckhart v Cooper, 3 BingK N. C. 
99. 

CUSTOMS ACTS. 

The condition of a recognizance to pay the seizing officer the costs occasioned 
hy a claim, is broken by the non-payment to the seizing officer of the ge- 
neral costs of resisting the claim, though such costs are not incurred 
personally by the seizing officer. — Rex y. Bullock, 1 M. & W. 726. 

DEED. 

{Construction of— What passes under the word " appurtenances ") Under the 
word " appurtenances" in a deed, an easement which, though enjoyed de 
facto, has no legal existence, (as where it has become extinct by unity of 
possession,) does not pass. But in a deed to lead uses, tlie word " appur- 
tenances" is not to be taken in its strict technical sense,, where in creating 
the seisin to serve such uses the deed creates an easement de novo, to which 
alone the use of that word can be referred. Therefore, where A. and B., 
co-parceners, conveyed to C. two estates, P. and W., together with all ways 
** therewith usually held, used, occupied, or enjoyed," to the use, as to P. 
and the appurtenances, of A. and his heirs, and as to W. and the appur- 
tenances, of B. and his heirs ; Held, on error, (reversing the judgment of 
the K. B.), that a way used before the partition, from P. over W., vested 
in A.— /tfiwf* V. Plant, 6 N. & M. 282. 

DEMURRAGE. See Pleading, 2. 

DEVASTAVIT. 

Tf a defendant executor plead to the action, and do not plead plene adminis- 
travit, the judgment against him is evidence of a devastavit ; and if, after 
the production of such judgment upon a scire fieri inquiry, the sheriff re- 
turns nulla bona iestaioris, the Court will quash the return, and award a 
new scire fieri inquiry,— Palmer v. Waller, 1 M. & W. 689 ; 5 D. P. C. 
172. 

DEVISE. 

1. The case of Doe d. Savile v. Earl of Scarborough, 8 Ad. & Ell. 3 ; 4 N. & M. 
274; 15 L. M. 168, was reversed in the Exchequer Chamber, tlie Court 
holding that the recovery defeated the limitations expectant on the estate 
i&ii.'^Earl of Scarborough v. Doe d. Savile, 3 Ad. & Ell. 897. 

2. A testator by his will devised different estates, consisting of houses and 
land, to different devisees, (some of whom were of his own name,) to some 
in fee, and to others for life only ; and by a residuary clause, devised all 
the rest, residue, and remainder of his messuages, land, &c., not therein- 
before disposed of, to his wife, her heirs, executors, administrators, and 
assigns for ever. The following clauses were added by the testator, imme- 
diately before executing the will — " I do further give to my wife, this 
house wherein I now live; also the cottage, and all the building, cattle, and 
everything belonging to me in and about this house." — " I also entail my 
land to the Spencers* male heir so long as one shall remain." The testa- 
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tor's own name was Spencer : Held, that tlie devise to the wife of the resi- 
due was not affected by the subsequent specific devise, or by the devise to 
the Spencers' male heir ; that the devise of the residue, and the specific 
devise to the wife, were not inconsistent, and might both stand together; 
and that the clause as to the entail, was either unintelligible, or inapplicable 
to the property devised to the wife.— -Doc d. Spencer v. Pedley, 1 M. & W. 
662. 

3. {When legal estate in trustees --Patent and latent ambiguity.) A testator, 
by will dated in March, 1807, devised to trustees (not using words of inhe- 
ritance) all his lands in B., on trust to permit his wife to enjoy them for 
ber life, and after her decease, on trust out of the rents and profits to pay 
his brother an annuity of 10/. for five years, if he should so long live. The 
testator then devised a house to John Gord, the son of George Gord ; 
another to George Gord, the son of George Gord ; and a third (after the 
expiration of certain life estates) to George Gord the son of Gord, He 
bequeathed also legacies amounting in the whole to 65/., George Gord and 
John Gord, the sons of George Gord, being two of the legatees, the lega- 
cies to be paid by the trustees when the legatees should attain the age cf 
twenty-one years ; and he appointed his wife sole executrix : Held, that 
evidence of the testator's declarations was admissible to show that he 
intended that the house devised to " George, the son of Gord," should go to 
George, the son of George Gord : Held, also, that the trustees took a 
chattel interest in the devised lands, either until the legacies were paid, or 
until the legatees had all attained twenty-one. 

If, in ejectment by a devisee, it is objected at Nisi Prius that the legal 
fee is in trustees named in the will, but the Court is of opinion that they 
took a chattel interest, the defendant will not be allowed to avail himself of 
this objection, so as to have a new trial, inasmuch as if the objection had 
been correctly stated at the trial, the plaintiff might have removed it by 
showing that the chattel interest was determined. — Doe d. Gord v. Needs, 
2 M. & W. 129. 

DISTRESS. 

!• {Excessive distress — Pleadings.) To a declaration for an excessive distress 
for rent, the defendant pleaded that the whole sum distrained for was due 
and in arrear, concluding to the coimtry ; on which tlie plaintifi*joined 
issue : Held that, on this issue, the defendant was not precluded from in- 
sisting on certain arrears, by the fact that, since they became due, other 
arrears had become due and had been distrained for. And this, although 
on the first distress, the warrant and notice stated the distress to be for rent 
due up to a day named, being subsequent to those on which the arrears 
now in question accrued ; and although, on the second distress, the de- 
fendant stated that it was for rent due since the last distress.— >Ga;7i6re// v. 
Earl of Falmouth, 4 Ad. & Ell. 73. 

2. {For apportioned rent.) A lessee of one hundred acres of land accepted 
the lease and entered upon the laud. Upon his entry he found eight acres 
iu the possession of a person entitled under a prior lease from the lessor, 
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and that person kept possession of the eight acres, until half a year's rent 
became due, and excluded the lessee from the enjoyment during that period, 
the lessee continuing in possession of the remainder. It appeared from the 
dates of and averments in the pleadings, that the prior lease was for a term 
extending beyond the duration of the latter lease : Held, on error, (revers- 
ing the judgment of the Court of Exchequer,) that the latter demise was 
\«hol]y void as to the eight acres ; and that the rent was not apportionaUe, 
and the lessor was not entitled to distrain for the whole rent or any part of 
it. — Neale v, Mackenzie, 1 M. & W. 747. 

DOWER. See Estoppel. 

ECCLESIASTICAL COURTS. 

1. (Prohibition to.) Where in a suit in an Ecclesiastical Court the libel 
contained several articles, some of which comprised articles cognizable at 
common law, but which were not objected to by the defendant during 
the progress of the suit, and the Court in their sentence found that lihe 
articles were for the most part proved, and did not particularize in respect 
of which articles the sentence was pronounced, a prohibition does not lie. 
If the prohibition had been applied for before sentence, such of the articles 
only would have been removed as contained matter cognizable at common 
law. (5 B. & C. 400; 2 Ld. Raym. 1507.) -Far^ v. Marsh, 1 N. & P. 
62. 

2. {Same.) The Court will not grant a prohibition to an Ecclesiastical 
Court after sentence pronounced, where it does not appear, either by 
direct evidence or presumption of law, that any steps are taken or con- 
templated to enforce it, although a significavit issuing upon it may have 
been quashed. (1 T. R. 556; 5 B. & C. 27, )-'Bodenham v. Richtts, 
5D. P.C. 120. 

3. (Same,) Prohibition lies to the Consistory Court, if it proceeds to hear 
exceptions at the suit of a legatee, to an inventory exhibited by an execu- 
trix. (5 M. & S. 406; 8 Mod. 168; 3 Burr. 1922; 2 Will. Exc. 646.)- 
Griffiths V, Anthony, 1 N. & P. 72. 

And see Church Rate. 

ECCLESIASTICAL LEASE. See Incumbent. 

EJECTMENT. 

1. In ejectment by A. against B. and C, where B. defends as landlord of C.^ 
a right of possession either in B. or C. will defeat the action. But if it 
appear that B. has no title, and that C. has no right to the possession 
except as tenant under A., evidence of a disclaimer by C. of such holding 
under A., rebuts the defence as to both B. & C. — Di3e d. Mee v. Uthtr'^ 
land, 6 N. & M. 313. 

2. (Service,) Service of a declaration in ejectment on the clerk of an incor- 
porated company (not empowered to sue and be sued in the name of tbeir 
clerk) on a portion of the premises, the clerk not being resident there, held 
sufficient for a rule nisi. — Doe d. Ross y. Roe, 5 D. P. C. 147. 
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3. (Same.) The notice, dated 9th May, 1836, required an appearance " next 
Easter term," which, literally, would be Easter term 1837. The Court, in 
Trbity tenn, granted a rule nisi for judgment against the casual ejector .^- 
Doe d. Watts v. Roe, 5 D. P. C. 149. 

4. (Same.) In an affidavit of service, the word tented is not indispensably 
necessary, if it appears from the facts stated in the affidavit that it has been 
duly served.— Doe d. Jenkitu v. Roe, 5 D. P. C. 155. 

5. (BaU in ejectment,) To entitle the lessor of the plaintiff in ejectment to call 
for bail under the 1 G.4, c. 87, he must move on productbn of the original 
lease or agreonent, or a counterpart or duplicate, and the instrument must be 
stamped at the time. It is not sufficient to move on a copy, or (m an 
original stamped after the rule nisi is obtained, and before cause shown. 
(3 D. P. C. 277.)— Doc d. Caulfield v. Roe, 3 Bingb. N. C. 329. 

ELECTION PETITION. 

1. (Form of report of committee — Recognizance^^ Costs.) Where the prayer 
of an election petition is directed against the sitting members, and the 
petition only incidentally charges the returning officer with misconduct, 
the returning officer, although he appear before the committee appointed to 
inquire into the allegations of the petition, is not a party to the proceed- 
ings, within the meaning of the 9 G. 4, c. 22, s. 36 ; and the report of the 
committee is not void because it omits to notice tiie charge of the returning 
officer. (4 M. & S. 234.) 

It is sufficient if one of several petitioners enters into the recognizance 
required by the act, and pursues the form given in the schedule. 

The certificate of the speaker is conclusive as to the amount of costs 
ordered to be paid by parties whose opposition to a petition has been re- 
ported frivolous and vexatious. (3 Ad. & Ell. 381.) — Ramon v. Dundast 
3 Bingh. N. C. 123. 

ESTOPPEL. 

The tenant (in a writ of dower) took lands from the assignees of the deman- 
daDt*a husband, by a deed which described them as freehold : Held, that 
he WHS not thereby estopped to prove them to be leasehold. — Gaunt v. 
Wenman, 3 Bingh. N, C. 69. 

EVIDENCE. 

1* (Tovary written contract by parol^^Sale by auction.) A written document 
from which a particular contract would in ordinary cases be implied, may 
be shown by parol to have been made under circumstances which exclude 
such implication. Therefore, in an action for goods sold at aii auction, 
evidence of prior declarations by the plaintiff) that the defendant was en- 
titled to a legacy of 100/., and that she might buy to that amount and set 
It off against her legacy, is adn^ssible for the defendant. 

The presumption that a party, by bidding at an auction, authorizes the 
auctioneer to bind him by a ooutract as a purchaser, on the terms of the 
caaditions of sale, may be rebutted by parol evidence of prior communica- 
tions between the parties.— Barf/c^ v. Parnell, 6 N. & M. 299. 
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2. {Of handwriting hjf comparison.) Evidence of haudwriting by comparison 
is Inadmissible, except either where the writing acknowledged to he genuine 
is already in evidence in the cause, or the disputed writing is an ancient 
document. (1 C. & J. 47 ; 1 Esp. 351 ; 1 M. & R. 133.)— I>oc d. Terry 
y. Newton, 1 N. & P. 1. 

3. {Proof of execution of deed— Of livery of seisin.) It is not necessary to 
prove the execution of a deed, if the adverse party claims under it; and this 
rule applies where secondary evidence is given of the deed. And it is suf- 
ficient evidence of A. claiming under a conveyance, so as to dispense with 
proof of the execution by the subscribing witness, to show that B., an attor- 
ney, was in possession of the property and of the conveyance, that he sold 
the property to A., and on that occasion handed over the conveyance to 
hun. (6B. &C.28.) 

It is not necessary to prove livery of seisin to a feoffinent, where the 
adverse party claims under the feoffee.— Doe d. Rowlandson v. Wainwrightj 
I N. & P. 8. 

4. {Declarations of party deceased.) In trover for a watch, the defendant 
pleaded that it was not the property of the plaintiff; and proved that it had 
been in his, the defendant's, possession for four years previous to the death 
of a former owner ; and he put in evidence also letters of administration 
granted to him of the effects of such former owner: Held, that the decla- 
rations of that owner were evidence against him. (1 Taunt. 141.) — Smith 
v. Smith, 3 Bingh. N. C. 29. 

5. {Confidential communication to attorney.) Trover for a lease by the assig- 
nees of a bankmpt.— Plea, that before the bankruptcy the bankrupt depo- 
sited the lease with the defendant as a collateral security for money which 
the bankrupt then owed him. At the trial, the plaintiffs attempted to show 
that the lease was deposited after the act of bankruptcy, and for that pur- 
pose called a witness, who had been the attorney for the bankrupt after the 
act of bankruptcy, and had been applied to by him to raise him money. It 
was then proposed to ask him whether the bankrupt had not the lease in 
his possession at that time : Held, that this was jprivileged from disclosure, 
as being a confidential communication made to him relative to his character 
as an attorney.— Il/r^ttawrf v. Knight, 2 M. & W. 98. 

EXECUTOR AND ADMINISTRATOR. 

1. {Scire facias hy executors.) In sci.fa, by executors to revive a judgment 
obtained by the testator, all who are named executors in the will may 
join, though one only have proved it ; since executors derive their title 
from the will, and not from the probate. (Com. Dig. Pleader, (2 D. 1); 
Bro. Abr. Executor, pi. 37; 1 Salk. 3; 1 Moo. & M. 362.)— &o«v. 
Briant, 6 N. &M. 381. 

2. {Plea of judgment recovered puis darrein continuance.) A defendant ex- 
ecutor does not preclude him, by referring a cause, from availing himself 
of a plea of judgment recovered puis darrein continuance, while the re- 
ference was pending, although it appears from affidavits that he has a 
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certain amount of assets in his bands. (5 Taunt. 665.)— 'J ^er- v. PiirAr, 
5D. P. C. 16. 
And see Devastavit. 

FIXTURES. 

Where a tenant removed the soil of the demised land, and placed therein 
stone staddles, in some places with a brick foundation, and erected on the 
staddles a thatched wooden bam, which was kept in its place on the 
staddles by the pressure of the superincumbent weight alone: Held, that 
he might maintain trover for the woodwork and thatch. (3 East, 38 ; 
Bull. N. P. 34; 2 East, 88; 2 B. & Aid. 165; 1 B. & Adol. 161.)— 
WanMbrough v. Matm, 6 N. & M. 367. 

FORCIBLE DETAINER. 

At the time of a conviction for forcible detainer, the defendant tendered to 
the justices a traverse of the force complained of; and a few days after, 
an inquisition was held before the magisti*ates for the purpose of trying 
the alleged force by a juiy, who, after hearing evidence adduced by both 
parties, found the defendant guilty; and the magistrates then gave resti- 
tution. A return was made to the Court of K. B., on certiorari, of the 
conviction and inquisition. The latter was entitled " an inquisition in- 
dented and taken, &c. by the oaths of twelve, &c. before, &c. who say, 
upon their oaths aforesaid, that, &c" stating an unlawftil entry and de- 
tainer, hut not reciting any complaint made by the prosecutors : Held, 
that the inquisition was founded on the conviction, and could not be 
sustained, the conviction having been pronounced void : and that the in- 
quisition, even if looked at alone, was bad, as it did not state any com- 
plaint, or by what authority the jury was summoned : Held further, that 
the Court was bound to award a re-restitution, as a consequence of quash- 
ing the conviction, without inquiring into the legal or equitable claims of 
the respective parties. 

The proceedings being returned by certiorari, and the conviction 
being, on a concilium and argument, pronounced bad, the Court would 
not, as a consequence of that judgment, quash the inquisition also, but 
heard its validity s^>arately discussed on motion. — "Rex v. Wilson^ 3 Ad. 
&£. 817. 

GAMING. 

An agreement whereby the defendant sold the plaintiff a horse for 200/. if 
he trotted eighteen miles within the hour, but for U. if he failed to do so; 
Held illegal and void.— Brogcfen v. Marriott, 3 Bingh. N. C. 88. 

GOODS SOLD AND DELIVERED. 

A., a dealer in china, being insolvent, assigned his business and his stock in 
trade to his brother B., who was a carver and gilder, and entered into a 
composition with his creditors to pay them 5s. in the pound ; his brother 
R undertaking to pay 2s, 6cL in the pound, and he himself the remainder. 
A. continued to manage the business in the shop for his brother, B.'s wife 
occasionally going there, and K's name appearing over the door. One of 
A.'s creditors applied to him at that shop, and pressed for payment of 
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his share of the composition. A. oflfered a bill of exchange in payment, 
on which the brother's name had been put, but without his authority, as 
indorser, and as tlie amount exceeded the amomit due £w the compontion, 
A., and B/s wife, who was then m the shop, proposed that gooda should 
be supplied to the shop for the amoimt of the balance, which was agreed 
to, and goods were accordingly sent to the amount of the balance. The 
bill having been dishonoured, B. was sued, and pleaded that he never in- 
dorsed the bill, and that no notice of dishonour had been given to him; 
and the jury found both those issues in his favour. Evidence was given 
that B. had held himself out as responsible for all orders given at that 
shop. The jury found that A. had a general authority to buy goods for 
B., and that the plaintiff did not sell the goods on the credit of the bill 
alone, but on the credit of B. : — Held, that the vahie of the goods sent 
was recoverable on a count for goods sold and delivered, in ihe action 
against B.— JRose v. Edwards, 1 M. &W. 734. 
HABEAS CORPUS. See Prisoner, 5. 

HIGHWAY. 

(Order for diversion.) An order of justices under the 65 G. 3, c. 68, for 
diverting a public footway, and substituting a new one, which contains 
also an order for the stopping up of the old footway, is void ; there should 
be a separate order for the stopping up. (10 B. & C. 477.)— Eej v. Jus- 
tices of Middlesexy 1 N. & P. 92. 

And see Certxokari, 5. 

HUSBAND AND WIFE. 

1. {Acknowledgment by married tooman — Commissimiers* lien for foes.) Com- 
missioners for taking acknowledgments of married women have a Ken for 
their fees on the deed, certificate of execution, &c. — Ex parte Grove, 3 
Bingh. N. C. 305. 

2. (Liability of married woman on her contracts — Pkading,) To a declara- 
tion in assumpsit for goods sold and delivered, the defendant pleaded her 
covertm'e. Tlie plaintiff replied, that the husband was an alien, and never 
was within this kingdom ; that the causes of action accrued to the plain- 
tiff, and the promise was made by the defendant, within the realm of 
England, while she lived separate and apart from her husband as a single 
woman, and that the plaintiff did not give any credit to the husband, but 
contracted with the defendant as a feme sole, on her own credit and re- 
sponsibility ; and that she made the promise in the declaration mentioned 
as such feme sole. Rejoinder, that the husband was not an alien, nor 
did the causes of action accrue to the plaintiff, nor wat the promise nude 
by the defendant, while the lived separate and apart firom her luisbood » 
a allele woman ; nor did the plaintiff contract with the defendant as a 
feme sole, and on her own credit and reapooaibility, nor did she make the 
promise in the declaration mentioned, in manner and form, &c., on which 
issue was joined : Held, that on this issue the plaintiff waa hound to 
prove thai the defendant represented herself to the plaintiff as a leme fiole^ 
orUiat he dealt with her believing her to be such. 
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Held, also, that evideuce of the defendant's dealings with other tradas- 
men, to whom it was alleged she had held herself out as a ain^ vohmh, 
was not admissible, unless her representations to them were so inade as 
to come to the plaintiff's knowledge. ^B«rdlen v. Mmy 4e Keverbergf 2 
M. & W. 61. 
3. (AcknowledgnieJit of deed by married wofnan,) The affidavit verifyuig 
the certificate of a married woman's acknowledgment of a deed, may be 
made by one of the coounissioners who took the acknowledgment, pro- 
vided he be a practising attorney, and one of the commissioners have no 
interest in the matter.— Zn re Scholfield, 3 Bing. N. C. 293. 

ILLEGAL CONTRACT. See Stock-jobbing Act. 

INCLOSURE ACT. 

Where a local inclosure act, for inclosing certain open fields, provided that 
the several lands and grounds to he awarded and allotted to the several 
persons concerned, and the several messuages, lands, &c. which should be 
exchanged in pursuance of that act or of the General Inclosure Act, im- 
mediately after such allotments and exchanges were made, should be, re- 
nuiin, and enure to the several allottees, who should from tlienceforth 
stand and be possessed thereof, to such and the same uses, estates, trusts, 
and purposes as the several messuages, &c. in lieu of which the allotments 
were made, were held by, &c. : Held, that an allottee, on being put in 
possession of an allotment by the commissioners under the act, acquired 
immediately, and before any award executed, the same legal estate in it 
as he had in his ancient messuage. (2 B. & Aid. 171 ; 17 Ves. 468 ; 5 
Bingh. 441 ; 9 B. & C. 789.)— JDoc d. Harris v. Saunders, 1 N. & P. 
119. 

INCUMBENT. 

{Concurrent lease hy, when void.) A vicar made a lease for twenty-one 
years from the date, of messuages m the city of London, of which the 
dwellmg-house used tar the habitation of the vicar formed no part, and 
the ground demised was less than ten acres. At the time it was granted, 
a former lease of tlie same premises, for forty years, was in being, but 
v.as within three years of its expuration : Held, that the second lease was 
not void under either of the restraining statutes, 13 £liz. c. 10, s. 3, and 
14 Eliz. c. 11, s. 17, and 18 Eliz. c 11. s. 2. (Ventr. 244; Cro. Eliz. 
564; Hob, 269; Carter, 9; 10 Rep. 59.)— Firwa v. Blombei'g, 3 Bing. 
N.C.311. 

INFORMATION. 

{Of intrutiony venue in — Proof of title of crown^-Prayer of tales*) In an 
information of intrusion, the crown may of right lay the venue in any 
county, or have the inquisition taken in a differeut county from that in 
vhich the venue is laid. (Ventr. 17; Savile, 12.) 

The title of the crown to lands of which it has been out of possession 
^ twenty years, may be tried in the information of intrusion itself, 
and^&eed not be first found by inquest of office; the only eiectof the 
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stat. 21 Jac. 1, c. 14, being, to throw the onus of proving title in tlie 
first instance, in such case, on the crown. 

Semble, that in an information at the suit of the Attorney-General, a 
tales may be prayed for the crown without his warrant, though he be not 
present; but not for the defendant. — Attorney-General v. Parsons, 2 M. 
& W. 23 ; 5 D. P. C. 165. 

INSOLVENT. 

1. (From what debts discharged,) Under the 7 G. 4, c. 57, s. 50, an in- 
solvent is discharged from damages and costs on a judgment in an action 
of tort, signed after the filing of his petition, the verdict having been 
obtained before it. (6 Bing. 291 ,y—Goldsmid v. Lewis, 3 Bingh. N. C. 46. 

2. ( Warrant of attorney given by.) A defendant who had taken the benefit 
of the Insolvent Debtors' Act, induced one of his creditors to give him 
fresh credit by executing a warrant of attorney for the old and the new 
debt. The Court set aside a judgment signed on the warrant of attorney, 
to the extent of the old debt.— SwiM v. Alexander, 5 D. P. C. 13. 

INSURANCE. 

1. {Consolidation of actions.) Actions on policies of insurance may be con- 
solidated before declaration,^ Hollingworth v. Brodrick, 6 N. & M. 240. 

2. (Total loss^- Abandonment.) The case of Roux v. Salvador (1 Bingh. N. 
C. 526 ; 13 L. M. 463), was reversedm the Exchequer Chamber ; the Court 
holding that the plaintiff* might recover as upon a total loss, without aban- 
donment— Romj: V. Salvador, 3 Bingh. N. C. 266, 

And see Probate. 

INTERPLEADER ACT. 

1. On an interpleader rule obtained by the sheriff, neither the plaintiff nor 
the claimant appearing- after service of the rule, the Court ordered so 
much of the goods to be sold as would satisfy the sheriff's charges, and 
the rest to be abandoned. — Eveleigh v. Salsbury, 3 Bing. N. C. 298. 

2. Where a sheriff has applied to the Court under the Interpleader Act, and 
his rule is discharged, he is entitled to a reasonable time for the return of 
the writ after the rule is disposed of, before an attachment can issue 
against him. — Rex v. Sheriff of Hertfordshire, 5 D. P. C. 144. 

3. The Com't will not interfere to relieve the sheriff under the Interpleader 
■ Act, where the proceeds of the levy have been paid over to the execution 

creditor, although the sheriff may be willing to bring a similar amount 
into Court. (2 C, M. & R. 2%9,)— Ireland v. Bushell, 5 D. P. C. 147. 

4. The Court has no jurisdiction, under the first section, to interfere in an 
action where the declaration contains a count in case as well as a count 
in trover. — iMwrence v. Matliews, 5 D. P. C. 149. 

INVENTORY. See Ecclesiastical Court, 3. 

LANDLORD AND TENANT. 

I. (Disclaimer.) Where, on a question as to the right of possession on a 
particular day, one party entities himself to the possession by a tenancy 



Common Law. 173 

for years under the other, an acknowledgment, made after action brought, 
of an attornment to a stranger before such day, (e. g., m ejectment, before 
the day of the demise), is sufficient evidence of a disclaimer to rebut his 
title as tenant — Doe d, Mee v. Liiherland, 6 N. & M. 313. 

2. A. let to B. a furnished house, at a certain rent payable in advance, from 
a certain future day, and agreed that it should be furnished suitably for a 
school : Held, that the suitable furnishing of tlie house was a condition 
precedent to the right to demand the rent, and that, B. having entered, 
and the house not being so furnished, A. could not distrain. — Mechelen v. 
PTfli/flcc, 6 N. & M. 316. 

3. {Surrender by operation of law — Disclaimer,) A tenant who occupied a 
house as tenant from year to year, entered into the following agreement 
with his landlord : — " 1831, Sept. 2, S. S. (the tenant) purchased an estate 
in the parish of Corbey, bought of R. G. (the landlord) at the sum of 1 00/. 
Received on account, 10«. Mr. R. G. is willing to let the sum lie, by pay- 
ing 4 per cent": Held, that as there was an implied condition in the con- 
tract that the landlord should make out a good title, the agreement for the 

"purchase did not operate as a surrender of the tenancy by operation of 
law.—Doc d. Gray v. Stanion, 1 M. & W. 695. 

4. A tenant from year to year, who had agreed to buy his landlord's estate, 
having remained in possession for several years without paying either rent 
or interest on the purchase money, the agent of the lessor applied to him 
to ^ve up possession. To which he answered '' that he had bought the 
property, and would keep it, and had a friend who was ready to give him 
the money for it :" Held, that this was no disclaimer ; because it was not 
a daim to hold the estate on a ground necessarily inconsistent with the 
continuance of the tenancy from year to year. — Doe d. Marquis of Hert- 
ford V. Hunt, 1 M. & W. 690. 

LEASE. See Stamp, 1. 

LIBEL. 

I* {Evidence under not guilty.) Under the plea of not guilty, in libel, the 
defence of privileged communication may be set up. — JMlie v. Frice, 1 N. 
& P. 16. 

2. {Privileged communication,) Communications made by one member of a 
charitable association to another, reflecting on the conduct of the medical 
attendant of the establishment, are not privileged. — Martin v. Strong, 
2 M. & W. 29. 

3' On a plea to a declaration for libel, the issue was made up of three material 
facts. During the summing up of the judge, the jury expressed them- 
selves satisfied as to one of those facts, in &vour of the plaintiff; and the 
judge told them, that in order to find for the defendant on that issue, they 
must be satisfied that all the three facts were proved in substance. The 
jury, after long deliberation, found on that issue a verdict for the defendant. 
The Court refused to disturb the verdict — Napier v. Daniel, 3 Bing. 
N. C. 77. 
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LIMITATIONS, STATUTE OF. 

An action of assumpsit for unliquidated damages is witiiin the saving clause 
(s. 7) of the 21 Jac. 1, c. 16. Therefore such action, accruing while the 
plaintiff is in prison, may be brought at any time within six years from 
the first time of his being at large ; or it may be commenced while he con- 
tinues in prison, or before his enlai^gement, although more than six years 
after the cause of action accrued. (2 Saund. 120; 2 Mod. 71.) — Piggoit 
V. Rush, 6 N. & M. 376. 

LORDS' ACT. 

An affidavit of service of notice on a creditor under the compulsory clause of 
the Lords' Act, 32 Geo. 2, c. 2S, s. 16, is not sufficient, if it state merely 
that the notice was left with the landlady of the house where he Ic^es; 
or with a person at the house where he resides, who afterwards stated that 
she acted as his servant, and had delivered it to him, she herself making 
no affida\nt, and there being no affidavit of belief that the statement of 
such person was true. — Robinson v. Oompertz, 4 Ad. & £. 82. 

LUNATIC. See Account stated. 
MANDAMUS. See Office; Poor Rate. 

MIDDLESEX COURT OP REQUESTS ACT. 

A plaintiff is liable to costs under the Middlesex Court of Requests Act, 
23 Geo. 2, c. 33, s. 17, where he recovers less than 40«., though his claim 
was reduced below that sum by the statute of limitations being pleaded. 

But where the declaration was in debt for work and labour, and it 
appeared that the work and labotir consisted of the levying of an execu- 
tion by the plaintifi) as a broker, on the goods of a party resident in 
Surrey : Held, that this was not cognizable by the Court of Requests, 
though the defendant resided in Middlesex.— Bai/ry v. Chitty, 2 M. & 
W. 28. 

MONEY HAD AND RECEIVED. 

1. Money had and received is not maintainable against the bailee of a bill of 
exchange not due at the time of action brought, which he has wrongfully 
deposited with his own bankers, although he has obtained money on the 
joint credit of that and other bills. (1 Stark. N. P. C. 132.)— ^^^iw5 v. 
(hoen, 6 N. & M. 309. 

2. Where a party makes a daim upon another which he knows to be un- 
founded, and arrests him for the amount of such claim, and the party 
arrested pays a portion of the amount absolutely, in order to obtain bis 
discharge, and engages to put in bail for the remainder, the sum so paid 
may be recovered back in an action for money had and received.-— Pu^e 
de Cadaval v. CoUinSy 6 N. & M. 324. 

3. If A. remits money to B. to pay to C, and B. promises C. to pay it to him, 
C. can sue B. for it, as for money had and received to his use ^— Lilly v. 
Hays, 1 N. & P. 2^. 
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MONEY PAID. See Vbmdor and Puechasek. 
MORTGAGE. See Stamp, 2. 

MUNICIPAL CORPORATION ACT. 

1. A bankrupt uncertificated at the time of election is not disqualified from 
being elected a councillor under the Municipal Corporation Act The 
disqualification exists only where the bankruptcy occurs during the hold- 
ing of the office.— K€j: v. CUtt}/, 1 N. & P. 79. 

2. {Sheriff of Oxford City, jurisdiction of,) The sheriff of the county of 
Oxford has stiU the execution, in the city of Oxford^ of writs from the 
superior courts. (6 W. 4, c. 76, s. ei.)^Granger v. Taunton, 3 Bing. 
N.C. 64; 5O.P.C.190. 

NEW TRIAL. 

1. The Court set aside, on payment of costs, a nonsuit founded on the non- 
pKodnetion of a material document, which, being out of the jurisdiction of 
the Courty had been sent for in due time, but did not arrive until after the 
trial. (6 Bing. 753.)-^ Atkins v. Owen, 6 N. & M. 229. 

2. The Court will not grant a new trial, after verdict for the defendant 
against evidence, where the subject-matter of the action is less than 20/. 

3. A new trial was granted without payment of costs, where the judge had 
misinformed the jury on an important matter ofjact. — Haine v. Davey, 
6N. &M. 366. 

4. A jury having found for the defendant, in an action of erim. con., the 
Court granted a new trial, on the ground that the verdict was against the 
weight f^ evidence, though there was;iome evidence for the defendant; 
the judge having reported that he was not satisfied with the verdict. — 
Mdlin V. Taylor, 3 Bing. N. C. 109. 

5. Where the declaration on a bill of exchange omitted the time at which 
the bill was payable, and the judge at nisi prius refiised an amendment, 
and nonsuited the plaintiff) the Court set aside the nonsuit on payment of 
costs, the plaintiff to be at liberty to amend, and the defendant to plead 
de novo.— Ptt/fen v. Seymour, 6 D. P. C. 165. 

OFFICE. 

Where an ofHce is full by the appointment of the person who prim& facie has 
the right of appointment, and there are no means of trying the title by 
action, the Court will not grant a mandamus against the party filling the 
office, in order to try the title. 

Quaere, whether an information in the nature of a quo warranto will lie 
for the usui^ation of the office of sexton ? — Rex v. Minister and Church- 
wardens tf Stoke Damerel, 1 N. & P. 56. 

OVERSEER. See Pleading, 3. 

PARENT AND CHILD. 

A father it entitled at law to the custody of his legitimate children, to the 
exelusion of their mother, though they be within the age of nurture. And 
wjien they are in the mother's custody, the Court will eompfel her to deliver 
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them to the custody of the father, unless it appear to the Court that they 
will thereby be improperly restrained, or their morals contaminated. The 
fact of the father's having formed an adulterous connexion is not of itself 
sufficient to warrant the Court in refusing to enforce his right to the cus- 
tody of his children. (5 East, 221 ; 3 Burr. 1434 ; 2 Stra. 982; 1 Dowl. 
P.C. 81.)— R. V. Greenhill, 6 N. & M. 244. 

PARTICULARS OF DEMAND. 

1 . In order to obtain particulars hi trespass, trover, or on the case, there 
must be an affidavit stating that the defendant does not know what the 
plaintiff is going for, — Snelling v. Chennells, 5 D. P. C. 80. 

2. The defendant is not entitled to demand particulars on a count upon a bill 
of exchange.-*-Bfoo/ce« v. Farlar^ 3 Bing. N. C. 291. 

3. In an action on the case against an attorney for n^genoe in transacting 
the assignment of a leasehold belonging to the plaintifi^ whereby the plain- 
tiff had to pay damages to the assignee, the Court refiised to compel the 
plaintiff to deliver a particular of his demand.' — Stannard v. XTllithome, 
3 Bing. N. C. 326. 

PAVING AND LIGHTING ACT. 

{Action, against commissioners under — Form of notice of action.) Case against 
the clerk to the commissioners for paving and lighting the town of H. 
The declaration alleged, that after the passing of a local act, the plaintiff 
paid the commissioners a sum of money ; and thereupon, by a grant made 
according to the form of the statute, five commissioners, by virtue of the 
act, in consideration of 1350/. paid to them by the plainti£^ did grant to 
the plaintiff an annuity of 140/. out of tlie rates to arise by virtue of the 
act, to be paid quarterly : that a quarterly payment was due ; that the 
commissioners had money in their hands arising from the rates, and were 
requested to pay, and it thereupon became their duty to pay ; concluding 
with a breach in non-payment. A plea, traversing the allegation that it 
was the duty of the commissioners to pay, was held bad on special de- 
murrer, as tendering a mere issue of law. 

Case is the proper form of action against the commissioners under such 
an act, for such non-payment. 

The grant of an annuity by five of tlie commissioners in these terms — 
<' We five, &c. do grant to A. B. an annuity of -^-^— out of the rates 
granted and to arise by virtue of this act," according to tlie form prescribed 
by the act, was held not to raise any personal liability in the grantors as 
on a contract, the act empowering any five to be a quorum. 

A clause in the above act enabled the commissioners to sue and be sued, 
for anything done by virtue or in pursuance of the act in tlie name of their 
clerk ; and another clause provided, that no action should be commenced 
against any person for anything done in pursuance of the act, till after 
fourteen days' notice to the clerk : Held, that this clause applied to mis- 
feazancesor malfeazances only, and that an action against the derk for non- 
payment of ah aiinuity granted in porsuance of the act, was maintainable 
without such notice. — Cofic v. Chapmany 1 N. & P. 104. 
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PAYMENT INTO COURT. See Pleading, 5. 

PLEADING. 

1. {In debt — Conditional Plea.) In debt on simple contract, a plea of the 
Statute of Limitations, purporting to be pleaded to <' the supposed debt 
in the declaration mentioned, if any such there be" is bad, as not contain- 
ing a sufficient confession of the debt to sustain it as a plea in confession 
and avoidance. (1 C, M. & R. 254; 1 Ad. & Ell. 102,)— Margettt v. 
Bays, 6 N. & M. 228. 

2. (In action on charter-party — What to be specially pleaded,) In assumpsit 
for demurrage, on an agreement in the nature of a charter-party, the non- 
compliance of the plaintifis with the provisions of the 3 & 4 W. 4, c. 52, 
s. 108, (requiring that previously to the unlading of goods earned coastwise, 
a written notice of the ship's arrival with the goods, signed by the master, 
shall be given to the collector or controller of customs, by the master, owner, 
wharfinger, or agent of such ship, and proper documents obtained,) should 
be specially pleaded, and cannot be set up as a defence under the general 
rsasat.—Alcock v. TayloTy 6 N. & M. 296. 

3. ^Evidence under general issue.) In trespass against overseers for taking 
a distress for poor rates, every matter of defence may still be given in evi- 
dence under the general issue. — Haine v. Davey^ 6 N. & M. 356. 

4. {Tka of payment.) A declaration on a charter-iiarty, liaving also a 
count on an account stated, assigned these breaches : viz. that the de- 
fendant did not load a cargo ; that he did not pay £200 for four months* 
freight ; 3dly, that he did not pay £200 found to be due on an account 
stated. Plea, as to £476 : 14s. Id. parcel of the sums in the declaration 
mentioned, that defendant paid that sum before action, in satisfeu^tion and 
discharge of all damages as to that sum : Held bad on special demurrer. — 
Lorymer v. VizeUj 3 Bing. N. C. 222. 

5. {Evidence under general issue — Effect of payment into Court.) In debt 
on simple contract, for an attorney's bill of costs in conducting a suit, 
evidence is admissible, under the plea of nunquam indebitatus, to show 
that it was agreed that the suit should be conducted for costs out of pocket. 
And the case is not altered by the payment of money into Court. (2 C, 
M. & R. 547; 1 M. & W. 542.)— Jones v. Reade, 1 N. & P. 18. 

6. {Effect of special traverse.) Declaration for carelessly unpinging with the 
defendants' ship against the plaintiffs' bridge, and thereby doing damage 
to it. Plea, that the plaintifis improperly narrowed the channel by an ob- 
struction ; without this, that the damage was occasioned by the careless- 
ness of the defendants. Held, that under this plea the defendants were 
entitled to give evidence in disproof of their carelessness, after they had 
failed 'to establish the obstruction imputed to the plaintifis. — Cross Keys 
Bridge Company v. RawlingSy 3 Bingh. N. C. 71. 

7. {Materiality of date.) In assumpsit, the day alleged for an oral promise 
is immaterial, even since the new rules — Arnold v. Arnold, 3 Bingh. N.C. 
81. 

VOL. XVII. N 
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8 . ( When plea bad as amounting to the general isstie.) To an indebitatus count 
for money paid, the defendants pleaded specially circumstances showing 
that the policy of insurance in respect of which the pajrments were made, 
had been so framed as to be entirely unavailing. On special demurrer, on 
the ground, amongst others, that the plea was argumentative, and amounted 
to the general issue, the Court inclined to think the plea good, hut allowed 
the plaifttifTto withdraw the demurrer and reply de novo, witinrnt costs.— 
Cole V. Le Soevf, 3 Scott, 188 ; 5 D. P. C. 41. 

9. (Jstuet when too large.) In an action on the case for a false return, the 
declaration alleged Hiat the defendant seiged and took in execution divers 
goods and chattels of the value of the monies directed to be levied as afore- 
said, and then levied the same thereout. The defendant pleaded that he 
did not seise or take in execution any goods or monies, and levy the monies 
directed by the said writ to be levied, modo etform6 : Held, that the ^ea 
was bad, as the issue tendered was too large.^-^StuNts v. Lainson, 1 M. & 
W. 728; 5D. P.C. 162. 

10. (Construction of contract.) In an agreement whereby the defendant 
contracted with the guardians of a union to supply bread for the use of the 
poor, he covenanted to supply at a certain price loaves of a certain weighty 
and the guardians agreed to pay for every quantity of the loaves supplied 
according to the contract, of which a bill of particulars should be seat with 
the articles at the time of the delivery, or within a month afterwards: 
provided, that if the articles should not be of the quality contracted for, or 
should be deficient in weight, or should be delirercd without a bill of par- 
ticulars, the guardians should be at liberty to return them, and purchase 
others, charging the defendant with the expense and difference of price. 
In debt on bond given for the due performance of this contract, the 
breaches assigned were, first, that the defendant delivered loaves deficient 
in weight, as and for loaves of a particular weight ; the issue on which was, 
that the defendant delivered them as being of the weight stated :— secondly, 
that he did not deliver a bill of particulars with such loaves, whereupon the 
board of guardians returned them, and purchased a fresh supply in their 
place, and thereby incurred expenses, which the defendant did not make 
good. To this breach the defendant pleaded, that the deliv^y ofahill 
with the loaves had been dispensed with by the agent of the boud duly 
authorized, on which allegation issue was taken. It appeared that the 
defendant brought a quantity of loaves to the door of the warkhouse in a 
cart, and the relieving officer desired to weigh such of them as the defend- 
ant would bring out for that purpose. Some of the loaves were accord- 
ingly taken into the premises and weighed, and being found deficient in 
weight, the guardians refused to reeeive any of the loaves^ and they were 
replaced in tlie cart, and all taken back by the defendant i Held, that this 
was a sufficient delivery to satisfy the terms of the first issue. 

Hdd, secondly, that tiie latter breach was well assigned, and the issue 
thereon (being found for the plaintiffs) material : tiie guardians having by 
the contract the option of returning the bread, unless a bill of particulars 
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were sent wtM it, or of dispensing with that, and suing the defendant unlesi 
he sent a bill within a manth,-^ Elliott v. Martin, 2 M. & W. 13. 

11* {Several pleas,) In an action on a bill of c^hange by indorsee against 
acceptor, the defendant, having obtained an jn&pection of the bill, pleaded 
pleas denying the acceptance, the drawing, and the indorsement, and also 
a plea founded on the 3 & 4 W. 4, c. 97, s. 17, that the bill was written on 
paper improperly stamped with an old die. Tlie Court stnick out the last 
plea.-.I>flw«w V. M'Domld, 2 M. & W. 26. 

12. The plaintiff sued the defendant for the breach of an agreement to retake 
of him a public-house, (which the plaintiff had previously taken from the 
defendant), and to pay for the goodwill, stock, &c., provided C. & Co., tlie 
owners of the house, would accept the defendant as a tenant ; tod the 
declaration alleged that the defendant did not ask C. & Co. to accept him 
as their tenant, or make any effort to cause them to do so. This allegation 
the defendant denied by his plea, and issue was jomed thereon. The 
plaintiff called the managing clerk of C. & Co., who proved that the de- 
fendant made application by letter for the house, in answer to which a per- 
sonal interview was required ; the defendant made no further application 
himself, but his brother-in-law made inquiries on his behalf, to which a 
similar answer was returned. The witness stated also that C. & Co. would 
not have let the house, except at an increased rent. On this evidence the 
plaintiff was nonsuited, and the Court held that the nonsuit was right. — 
Jefferies v. Ctare, 2 M. & W. 43. 

12. (Several pleas,) In an action on a banker's cheque, the Court refused 
leave to add a plea, (the time for pleading having expired,) that it was drawn 
by the defendant more than fifteen niiles from the place where it was made 
payable, and falsely dated, in contravention of the 9 Geo. 4, c. 49, s. 15.— 
M*Dowall V. Lyster, 2 M. & W. 52. 

14. (Arrest of judgment — Want of allegation of promise to patf in assumpsit.) 
Where separate damages are assessed on each count of the declaration, if 
one count is bad, the judgment will be arrested on that count only. 

The want of an allegation of a promise to pay, in an indebitatus count, 
is not supplied, even after verdict, by a plea of non-assumpsit pleaded to 
the whole declaration ; nor by the statement at the commencement of the 
declaration, that the defendant was summoned to answer in an action on 
promises, or the conclusion, that '< in consideration of the premiaes respec- 
tively before-mentioned, the defendant promised to pay, &c.,"such promise 
being confined in its terms to other coimts. — Hayier v. Moat, 2 M. & W. 
56. 

15. (Commencement and conclusion of declaration in the Exchequer,) T\\q de- 
claration stated in the commencement of it that the plaintiff was a debtjor to 
the king, &c.^ and concluded with the quo minus elause, as in tlie old form : 
Held, on special demurrer, that the declaration was sufficient, as this was 
surplusage only, and that the proper course was for tlio defendant to liave 
obtamed a summons to strike out the superfluous matter. — Aldersonv, 
Johnson, 3 M. & W. 70. 

N 2 
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16. ( When plea bad at not amxpering whole declaration.) A declaration con- 
tained one count on a bill of exchange against the acceptor, and a second 
count on an account stated. The defendant pleaded that he did not accept 
the bill of exchange in the declaration mentioned, taking no notice of the 
count on the account stated : Held, that the plea was bad on special de- 
murrer. — Putnei/ V. SwanUf 2 M. & W. 72. 

17. {Signing pleas.) A plea of plene administravit does not require to be 
signed by counsel. (Tidd's Pt. 67l.y-Reed v. Spurr, 2 M. & W. 75- 

18. (^Declaration on bill of exchange, form of.) Action on a bill of ^change 
by the drawer against the acceptor. The declaration alleged that the bill 
was made on the 29th of March, payable four months after date, '^ which 
period has now elapsed : " Held, that the declaration was sufficient, and 
that it was not necessary to aver that four months had elapsed " before the 
commencement of the suit." (1 M. & W. 209.)— Oiren v. WaterSf 2 M. 
&W.91. 

19. {Express colour in trover.) Trover for an oak tree, the property of the 
plaintiff. Plea, that the defendant was seised in fee of a close, and, being 
so seised, he, the defendant, cut down the tree, which he afterwards de- 
livered to one Richard Roe, to be kept for the use of him the defendant ; 
and that the said R. R. aflerwardis delivered it to the plaintiff, whereupon 
the defendant took it out of the possession of the plaintiff, as he lawfully 
might do for the cause aforesaid, which was the same conversion in the de- 
claration mentioned: Held, on special demurrer, that the plea was good. — 
Morant v. Sign, 2 M. & W. 95. 

20. {Informal conclusion, how taken advantage of) An informal conclusion 
of a pleft ia no ground for arresting the judgment, or for a repleader, if 
there baa been .aa issue to try; the ob^'ection can be taken advantage of 
only on special dennarer.— »SwiM v. Smth, 5 D. P. C» 84. 

21 i {Commencement ffpUu.) Hie Court will not set aside a plea because it 
'commences' with a formal defence.— JSacon v. Ashton, 5 D. P. C. 94. 

And see Breach of Promise of Marriage ; Carrier, 2 ; Libel, 1 ; 
Trover, 1. 

POOR LAWS AMENDMENT ACT. 

(Or(^* qf maintenunee of bustard.) An application, under 4 & 5 W. 4, c. 76, 
s. 72, for an order for the maintenance of a bastard child, which had become 
, ^hafgeable sixteen days before the October sessions, was made to the Epi- 
phany sessions, without good reason shown why the application had not 
been sooner made : Held, that the sessions had no jurisdiction to entertain 
M.—'B.ex w Heath, 6 N. & M. 345. — But the application need not in all 
cases be made to the first sessions after the child becomes chargeable, but 
must be nnade to the first sessions at which it can be made with effect. 
And where the child l)ecame chargeable a fortnight before the October 
' '^essioii^, arid' the tfvetseer went with the'lnbthet to those sessions to procure 
an order, but finding that it was necessary to procure corroborative evi- 
d^nee, forbore'ta^pply'tillthe Epiphany session^, Colni^idge, J., held that 
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the application waa in tlme.^Rex v. Justices tff Oxfordshire, 6 N. & M. 
351 ; 5 D. P. C. 116. 

POOR RATE. 

{Mandamus to make rate.) A mandamiis miist issue to compel one of the 
churchwardens and one of the overseers of a parish to concur in making a 
rate for the relief of the poor, where they refuse to consent unless the rate 
expressly stated that certain inclosures are not ^irrlhin a particular district of 
the parish. And such rule is absolute in the first instance. — Rej v. Ottirch- 
wardens, Sfc, of Edlastm, 1 N. & P. 20. 

And see Turnpike Acts, 2. 

POWER. 

{Execution and proof of power ef appointment.) A power d appMntinent* 
to be executed by a will signed, seMed, and published^ by tbe donecv in the 
presence of, and attested by, three witnesses, is well executed by a will to 
Mrbich the attestation is simply, " witness, A., B., and C./' it bdug stated 
in the body of the >W11 that the testator publishes and declares it to be his 
will, and the instrument concluding thus—'' In witness whereof! have to 
this my last will set my hand and seal" — a signature and seal appearing 
thereto. (11 Ves. 467 ; 1 C. & M. 175 j 7 Taunt. 355 ; 2 Sim. & St. 37; 
4 Taunt. 213 ; 17 Ves. 454; 6 Taunt. 402; 2 M. & S 576 ; ? M. & S. 
572.) And such an insti-ument, when thirty years* old, proves itself — 
Doe d. Spilshurtf v. Burdeit, 6 N. & M. 259; ^nd see Buller v. Burt, ib, 
281. 

PRACTICE. 

1- {Time to plead.) Where^ after delivery of deei^ration on the 28th October, 
with notice to plead in four days, a summons was taken out for further 
time to plead, and the judge, by an order dated t^ 2^h, ordered that the 
defendant should have four days' time to plead, pleading issuably and taking 
short notice of trial : Held, that judgment sigaed on the 3d of November 
was not irregular. (2 Scott, 840.)— Xowe v. Parsons, 3 Bingh. N. C. 264. 

2. {Distringas.) A distringas to compel appearance must be indorsed with 
the amount of the debt claimed ; it is not usually issued unless there have 
been three unsuccessful attempts to serve the defendant with process, or 'it 
appears clearly that the process has come to his hands> — Gale v. Winkes, 
3 Bingh. N. C. 294. 

3. {Rule to plead.) A rule to plead ought not to be left at the office till 
after the defendant has been sei-ved with notice of declaration filed. — Be/e- 
ne^^ V. Swaf^, 3 Bingh. N. C. 305. / " ; ' 

4. {Entering satisfaction on the roll.) A defendant in C. P. cannot enter 
satisfaction on the roll without producing a waiTant of attorney from the 
plaintiff.— TTowi v. Hurd, 3 Bingh. N. C. 65; 5 D. ^. C. 188. 

o> {In error.) . A, common joinder in error tq a^peciaJi assignment of errors 
need not be signed by counsel. 
It is not a ground of error coram vohis, that the writs of ventVe^cwts find 
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diitringasjuratoics, arc relumed witb only one panel annexed successively 
to both wvii^.-- A rchbvlil v. S/tiilh, 1 M. & W. 742; S. C. nomine'Grant 
V. Smith, and Green v. Smith, 5 D. P. C. 107, 174. 

6. {Form of issue*) Where an issue had been delivered in the usual form, as 
for a trld at Nisi Prius, and the plaintiff subsequently obtained a judge's 
order to have the cause tried before the sberlif; and this order, witli notice 
of trial, having been served: Held, on motion to set aside the issue, that it 
was irregular, as it ought to have been made up in the form of an issue to 
be tried before the sheriff, and that, it having been delivered before the 
judge's order was obtained, the plaintiff ought to have taken out a sum- 
mons to amend the issue.— IFori/ v. Peel, 1 M. & W. 743; 5D. P. C. 169. 

7. {Costs rf passing record.) By the practice of the Courts of King's Bench 
and Exchequer, a plaintiff has not a right to enter and pass bis record im- 
mediately after issue joined and notice of trial given, so as to make the 
defendant pay the costs of it ; but it is in the discretion of the Master to 
allo>v such costs or i)ot, as he thinks fit,— M^Kum v. SvM, 2 M< & W. 85. 

8. {Judgment as in case of noamiL) Where issue was joined in racation, 
but no notice of trial given (it not being shown tliatit was a oonntry eause): 

. Held^ that it w/9s too early to apply for judgment as in case of a nonsuit in 
the next term but one after issue joined. — Heale v. Curtis, 2 M. & W. 76, 
9« {Judgment as in case of nonsuit,) Where a ^aintiff has given a peremptory 
undertaking to try. at a particular assizes, bis being prevented from doing 
so by the sudden illness of the judge, is not a sufficient excuse to prevent 
the defendant from obtaining judgment as in case of a nonsuit absolute. 
(2 D. P. C. m.)^Ward v. Turner, 5 D. P. C. 22. 

10. {Same^y It is a sufficient answer to a motion lor judgnwiil as in case of 
a nonsuit, that the defendant has taken proceedings against the piaiBtiff in 
the Court of Chancery, and thereby rendered it needless to proceed to trial. 
—Partridge y.Salper, 5 D. P. C. 68. 

1 1 . {Same,) It is a suffident excuse for not proceeding to trial, that the de- 
fendant haS) since the commencement of the action, taken the benefit of 
the Insolvent Debtors' Act; and the Court will in such case discharge a 
rule for judgment as in case of a nonsuit with costs, unless the defendant 
consents to a stet processus, — Smith v. Badccck, 5 D. P. C. 91. 

12. {Service of rule.) Service of a rule nisi }o compute, by leaving it in the 
defendant's apartments, in which no person then was, though the defendant 
then resided there, held insufficient — Chaffers v. Glover, 5 D. P. C. 81. 

13. {Discharging defendant, on ground of illegal consideration.) The Court 
will not discharge a defendant out of custody on the ground that the debt 
for which he has been arrested is founded on an illegal consideration, and 
an injunction has issued from the Court of Chancery to stay pniceedings at 
law ; if however the process of the Court has been abused for the purpose 
•f oppression, the Court will interfere. — Cwrzon v. Rodges, 5 D. P. C. 98; 
Mason v« Satilh, ib. 179. 

14. {Notice to plead.) In actions in wfaicli imparlance is abolished, the de^ 
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fcndant is still entitled to notice to plead, before judgment can be signed 
for want of a plea. (2 B. & P. ZG^.)^F€nton v. Amtke, 5 D. P. C. 
113. 
15. {Pleading istuablt/f what is.) Where a defendant obtains time to ^tad 
on the terms of pleading issuably, he is not thereby precluded from demur- 
ring specially, ^r good cause, to the vepUeation. (2 Str, 1186; 2 Bos. 
& P. 446 ; 5 D. & R, 620; 4 Bingh. 267.)— Bar^ t. Gleathw, 5 D. P. C. 
134. 

^6, (Entering appearance for defendant) Where a capias has been issued 
agmnst one defendant, and he is discharged out of custody on account of 
a defect in the affidavit of debt, without the terms of entering an appear- 
ance being stated in the rule, and no appearance is entered by the defendant, 
the plainfiff h«s no right to enter one for htm,-^WHkini v. Parker^ 6 D< 
P.C. 150. 

1 7. ( tkmand of declaration,) Only one demand of declamtion is necessary ; 
and therefore if the plaintiff obtains fbrther time to declare, the defendant 
will be entitled to sign judgment of non pros, at the expiration of the last 
order for time.^Teulofi f . Gant, 5 D. P. C. 153. 

18. (Distringas — Entering appearance for defendant,) Where, aflcrarule 
has been obtained for a distringas, and before the issue of the writ, the de- 
IMaul admits that he has been served with the summons, an appearance 
may be entered for him by the phdntifi^— ^iSaufw^ v. Ik Chastelainy 
5 D. P. C. 155. 

19. (Signing judgment on set. fa.) Hie Comrt will permit judgment to bti 
dgned on a $ci.fa. after eight days from the rettnm, where the defendant 
resides abraad, he having had reasonable notiee of the proceeding. (1 
Bingh. S7S.)---Weatherhead v. Landles, 5 D. P. C. 189. 

20. (Attachment-^Fersonal ieroice.) Where a copy of a rule nisi for ail 
attachment was delivered to the defendant's son, who reftised to say where 
his feAer was, and an appointment was then made Ibr the following day ; 
Ihh was held not sufficient to di^wnse with persenal service^-^* In re lb- 
beiison, 5 D. P. C. 16a 

PRESCRIPTION ACT. 

1. On a general traverse of an allegation, Under tlie 2 & 3 Will. 4, c. 7l, of 
a right of way enjoyed as of right for 40 years, evidence is admissible of an 
agreement, within that period, to pay a sum of money for using the way* 
(\ C. M. & R* 211, 614.) 

Senible, that evidence of an annual payment for such permission, within 
the 40 years, would be admissible in support of an allegation of an inter- 
liiption for a year, and acquiescence therein. 

Sembk, that a special allegation of a deed or agreement is requked^ 
under s. 5, only where the deed or agreement preceded the forty or the 
twenty years ; and that an agreement made within that period may be given 
in evidence under the general traverse, whether it were written or TeHjai.-— 
Tkhk V. Bnmn, 6 N. & M. 230. [See ante, p. 74.] 
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2. A plea of enjoyment of right of common for tljiity years before the com- 
mencement of the .suit, held sufficient, without saying thirty years inext 
before. — Jones v. PricCf 3 Bing. N. C. 52. 

PRISONER. 

1. (Dlsch.arge qftmall debtor,) A prisoner in execution for damages under 20/. 
in an action for crim, cow., is entitled to his discharge after twelve months' 
imprisonment, under 48 Geo. 3, c. 123* (1 Ad. & Eli. 2^.y^GoodfeUmD 
V. RobingSyS Bing. N. C. 1. 

2. (Charging in executioiifor costs j by habeas corpus.) A plaintiff in prison at tlie 
suit of a third person, may be charged in execution by the defendant, by 
habeas corpus, for the costs of a nonsuit, and the defendant is not driven to 
an action to recover them. The writ may issue without dny affidavit ; and 
need not name a day certain. — Fumival v. St finger, 3 Bing. N. C. 96. 

3. (Detention of small debtor under Lords* Act,) A prisoner entitled to his 
discharge, as having been in custody more than twelve months for a sum 
under 20/., cannot be detained on the ground that he has been required to 
give in his schedule under the compidsory clause of the Lords* Act, and 
that sixty days have elapsed without his obeying the order.-*- I>efvis v, 
Curtis, 3 Bing. N. C. 259. 

4. (^Habeas corpus.) A prisoner in the Fleet being detained there in several 
actions, a warrant from Commissioners of bankrupt ta the ke^)er of New- 
gate, authorising him to detain the party imtil he made answer to the satis- 
faction of the Commis^oners, was delivered to the Wao^en of the Fleet : 
Held, that the prisoner was not in the cmtody of tlie Warden under the 
warrant, and tiierefore that the Court tioidd not inquim into ita validity.— 
Ex parte Garcia, S Bing. N. C. 299: and see Ex parU KnigfU, 2 M. & 
W. 106. 

5. (Charging in execution. — Writ of error.) Tlie notice of allowance of a 
writ of eri'or precludes the plaintiff from charging a defendant in executiou, 
though the defbndent's affidavit does not state the grounds of error, or that 
bail has been duly put in.~Mar$to/i v. Halls, 2 M. & VV. 60. 

6. (Defendant in ejectment within 48 Geo. 3, c. 123.) A defendant remain- 
ing in execution twelve calendar months, for the nominal damages in eject- 
ment, and the costs, is entitled to his discharge tinder the 48 Geo. 3, 
c. 123.— Doc d. Threlfall v. Ward, 2 M. & W. 65. 

PROBATE. 

(PoUcif of insurance, where bona notabilia.) Covenant on a policy of insu- 
rance under seal, whereby three of the directors of an insurance company 
did order, direct, and appoint, that if T. S., the insured, should die, &c., the 
capital, stock and funds of the company should stand charged and be liable 
to pay to the executors, administrators, and assigns of the said T. S., within 
three calendar months after his decease should be certified, the sum of 500/. 
The insured died in the diocese of Exeter, and the policy was in that dio- 
cese at the time of his death : Held, that a probate from the diocesan court 
of Exeter was sufficient to enable the executors to recover on the policy, 
though the defendants resided, and all the stock and funds of the company 
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were situate, iii the diocese of London.— 6* i/r»fy v. Rawlins, 2 M. & 
W. 87. 
PROCESS. 

1. (Return of,) Except for the purpose of saving the statute of limitations, 
or of proceeding to outlawry, a capias need not be returned previously to 
issuing an alias, — Gregory v. Des Anges^ 3 Bing. N. C. 85. 

2. {Execuiion of b^ sheriff,) The sheriff is bound, since the Uniformity of 
Process Act, to arrest a defendant as soon as he can after the delivery of 
the writ (£ capias to him ; and has not the four months in which to execute 
it. Qtt^rre, whether he is liable to an action for negligence, in not arrest- 
ingy when he has an opportunity, at the suit of the plfuntiff, without proof 
<^ actual damage 1— Brown v. Jarvis, 1 M. & W. 704. 

3. {Description of defendant in capias.) A capias containing no other de- 
scription of the defendant than his surname, is irregular. An actual or 
supposed place of residence must be stated. — Margetson v. Tiigghe, 5 I). 
P. C. 9 ; Ward v. Watis, ib. 94. 

4. There is no rule in the Court of Exchequer requiring the residence of the 
defendant to be stated in a writ of ca. so. — Strong v. Dickenson, 1 Tyr. & 
G.5; D.P. C.99. 

PROHIBITION. See Ecclesiastical Courts. 
PROMISSORY NOTE. 

1. {Joint and several, how disckafged.) Hie holder of a joijit and several 
promissory note of A. md Bw, by discbai^ng A., dischaiges B. also. 

The holder of two such notes, one of which only waa due, received from 
A. a sum exceeding the amonnt of the note which was due, and exceeding 
A.'s moiety of the two sums for which be was liable on both notes; and 
gave up the note that was due, and erased A.'s name from the pther note : 
Held, that thereby both A. and B. were discharged. (1 Bos. & P. 630 ; 
6 Ves. 808.)-.^ico&OM v. Revell, 6 N. & M. 192. 

2. An instrument in the following Ibrm ;— >" On demand, I promise to pay to 
A.B., or order, 120;?., with lawful interest for the same, for value received ; 
and I have deposited in his hands title-deeds to lands purchased from the 
devisees of W. T., as a collateral security for the same:" Held to be a pro- 
missory note assignable under the statute of Anne. 

And the instrument being sued on as a promissory note, held, that it was 
sufBdent if it was duly stamped as such, without bearing also a mortgage 
stamp.— If «*e v. Charlton, 6 N. & M. 364. 

3. {Trover for stolen note*) A promissory note delivered by the defendant 
to the plaintifi^ payable to the plaintiff's order, was stolen from the plaintiff 
by his derk, who, after forging the plaintiff's indorsement, obtained payment 
from the defendant's banker : the banker lianded the note over to the de- 
fendant : Held, that the plaintiff was entitled to recover the amount from 
the defendant in an action of trover, although six weeks had elapsed before 
the plaintiff discovered and gave the defendant notice of the Toss of the 
note.— JoAfi«m v. Windky 3 Bing. N. C. 225. 

And see Stamp, 3. 
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QUARE IMPEDIT. 

A plaintifT in quote itnpedii, after tracing his title through various steps, and 
averring the death of a party who had been shown to be a joint tenant 
with the pkintiffin a term of years in an advowwn, alleged — " Whereupon 
and whereby the plaintiff became, and still is, poawssed of the said ad vow- 
son, as of an advowson in possession, for the remainder of the said term so 
heretofore granted*" The defendant pleaded that he, as bishop of M., was 
seised of the advowson in right of his see ; without this^ that the plaintiff 
was possessed of the advowson in manner and form as the plaintiff had al- 
leged : Held, that a fi|ie of the advowson, levied in 1 Jac. 2, by one whose 
estate the plaintiff had, was not admissible in evidence under this or any 
similar issue. And, if received, it ought not to be left to a jury to say 
whether it barred the action of qwtre impedU. 

A case touching the right of presentation to a living by the bishop of M., 
stated for the opinion of counsel by a bishop of M. in 1695, and found in 
the family mansion of descendants of that bishop, was held evidence against 
a subse(]iuent bishop of the same see, on a question touching the right of 
presentation to the same living. 

The statute of 10 H. 7, passed at Drogheda, avoided grants of advowson 
by Edw. 4, and, where they were appendant to a manor before tlie grant, 
reappended them.— Bp. ofMeath v. Merqueu of Winchester (in the House 
of Lords), 3 Bing. N. C. 183. 

QUO WARRANTO. 

The Court will grant leave to a private relator to exhibit an information in 
the nature of a quo warranto against individual members of a corporation, 
although the affidavits on which the nile is moved disclose matter tending 
to dissolve the corporation. (2 Burr, 869 ; 1 Bl. 187; 10 B. & C. 230.) 
^Rej V. White, I N. & P. 84. 

And see Office. 

RECOVERY. 

The Court will not amend'the warrant of attorney in a recovery, even to the 

extent of transposing names placed in a wrong order. — Lament f vouchee, 

3 Bingh. N. C. 297. 

REPLEVIN. 

(Liahiliti/ of sheriff for taking insufficient sureties.) Where parties tender 
themselves as obligors in a replevin bond, the sheriff ought to require 
evidence of their reputed credit and solvency, and not to rest satisfied with 
their own representation, even upon oath. But he is not bound to travel 
out of his office to obtain, information. (5 Taunt. 225 ; 8 B. Moore, 27 ; 
3 Stark. N. P. C. 168.) 

In case against the sheriff for taking insufficient sureties to a replevm bond, 
the plaintiff cannot recover damages beyond the penalty in the bond.-^ 
Jeffery v. Bastard, 6 N. & M. 303. 

RENT, APPORTIONMENT OF. See Distress, 2; 
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SETTLEAJENT. 

1. (£tjr apprenticeship — AiUedaled initnture.) A printed indenture of ap- 
prcDticesliip, which is antedated, is not tbere&ire void under 8 Anne, c. 9, 
8. 35| although in tlie notice required to be given by the 5 G. 3, c. 46, s. 
\9f and which is in fact printed under the indenture, it b stated thai in 
such case the indenture will be void.*— Res v. InhabitMnU of' Harrington, 
6 N. & M. 166. 

2. (Imperfect contract of upprcnticethip,) A., a carpenter and occupier of 
land, was applied to by B., who wished to succeed C. as an apprentice to 
A. A. said he would take no more apprentices, unless they would work 
on the land as well as at the trade ; but that he would take B. to do work 
as a servant. It was agreed that B. should live with A. three years to 
learn the business of a carpenter, and do any other work that shoidd be re- 
<]mred by A., who was to pay him certain weekly wages, and also for over 
work : Held, that the question whether this agreement constituted a con- 
tract of apprenticeship, or of hiruig and service, ought to be decided by the 
sessions ; but the sessions having, though they decided that it was a con- 
tract of hiring and service, granted a special case, the Court, on the facts 
found as above, reversed their decision, holding that the agreement was an 
imperfect contract of apprenticeship. — Rex v. Inhabilanti of If^htham, G 
1«. & M. 320. 

3. {Statement of ground of appeal in notice,) Tlie pauper's examination 
stated a settlement by hiring and service in Spalding ; the ground of appeal 
stated by the appellants in their notice was, that the pauper had stipulated 
for two days^ holiday at Sp»lding club fensl : Held, tliat it was not open 
to tfaent to prove a stipulation for one day 's holiday at Holbeach fair.— JSeur 
V. Mahiiants of Holbeach, 1 N. & P. 137. 

But it is a sufficient statement of the ground of appeal, to say that the 
]^y is settled in a particular parish, without specifying the species of set- 
tlement. — Rex V. Ju$fice9 qfComzDall, fb. 144. 

4. (Copy of examination'^ Variance in proof of tettlement,) Where^ in thti 
copy of the examination sent by the respondent parish, pursuant to the 4 
j^ ^ W. 4, c. 76, s. 79, the pauper stated that his father belonged to parish 
A., and that he, tlie pauper, had done no act to gain a settlement : Held, 
that the respondents might prove any species of settlement in parish A. — 
Rex v. Inhabitants of Kclvedon, 1 N. & P. 138. 

5. (Impetfect contract of apprenticeship.) A. agreed on behalf of his son, 
that he should serve B. from the date of the agreement until a certain spe- 
cified time, B. paying, at the expiration of the term, 5/. to the son ; A. to 
find him clothes, washing} and all other necessaries, and B. meat^ drink, 
and lodging : Held, that this was a contract of hirlngj not of apprentice- 
ship. 

The case stated that on the trial of the appeal, the i'espondents propt^sed 
to give in evidence conversations between the parties to the agreement 
before and at the time of signing it, but did not state what those conversa- 
tions wfere ; hut it did distinetly state as a question for the opinion of the 
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Court, whether the agreement was a contract of hiring. The Court of 
King's Bench refused to send back the case to be restated. 

A written contract of hiring is a question of law, on which the sessions 
may take the opinion of the Court of King's Bench.-^JRejr v. Inhabitants 
of BiUinghfjy, 1 N. fir P. 149. 

SEWERS. 

An action against the clerk of the Commissioners of Sewers to recover da- 
mages for injiiry done to the plaintifi'^s house by the improper construction 
of a sewer along the adjoining street, was referred to arbitration. The 
arbitrator found that the commissioners had, by tunnelling, cpnstructed a 
sewer fit and proper to be made, in a workmanlike, skilful, and proper 
manner in all respects; but that the probability of damage accruing would 
have been in some degree less if the sewer had been madd by open cxitting 
instead of tunnelling : Held, that the commissioners were not liable in the 
action. (6 Taunt. 29.)— Grocer's' Compaity v. Dunne, S Bingh. N. C. 
34. 

SHERIFF. . 

1. {Attachment against — Returning torit in vacation,) Where a plaintiff 
rules the sheriff in vacation to return the writ, or bring in the body, witli 
the view of proceeding against the sheriff* in the next term, he will not be 
entitled against the sheriff to any damages which may accrue intennedjately 
between the default and the attachment, unless he give the sheriff notice of ■ 

, his iutention to proceed against him when the irregularity is first dis- 
covered. 

Tlie costs of such notice will be included in the costs of the attachment. 
—-Rex V. The Sheriff qf Essex, in Fitch v. Courtenai^, 1 M. & W. 720. 

2. {When compellable to return zoritJ) Where a writ of c«r. sa, lias been 
sued out, and the parties subsequently compromise the action, the Court 
will not compel the sheriff to return the writ, although he has been ruled to 
do so by the plaintiff's attorney, without whose consent the compromise 
has been effected! (5 T. R. ^70.)-^ Hedges v. Jordan, 5 Dowl. P. C. 6. 

3. {Attachment — Service tfjudge^f^ order,) In order to obtain an attach- 
ment against the sheriff' for not returning a writ pursuant to a judge's 
order, the original ordei: must be shown at the timq of serving a copy of it. 
—Granger v. Fry, 5 D. P. C, 21. 

4. {Returning writ— Mandate to bailiffs qf liberty*) Where a ca. sa., with- 
out a non omit^as clause, has been directed to the sheriff) and he lias issued 
his mandate to the bailiff of a liberty in which the, defendant resides, and 
after obtaining tjme to return the wrijt, has reUirned ccjyicoiytts in due time, 
the bailiff cannot be compelled to return the mandate, though he has also 
obtained time to return it-^ Jackson v. Taylor,'5 D. P. C. 140 

And see Interpleader Act ; Municipal Corfio&ation A<^t« Rcflgvin. 
SHIPPING. , , ;, 

{Lien of oruner on ca'rgd.) The plaintiff, a shipownei*, agreed by charter- 
party with G. to convey a cargo to Calcutta, and to deliver a return cargo 
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at the East India docks in London, for a freight of 14/. a ton on the ship's 
tonnage ; tlie last payment thereof to be made by bills at four months, on 
the arrival of the ship in the Thames. G., by his agents, put on board 
goods at Calcutta, and o>n8igned them to the defendants, who were aware 
of the existence of the charter-party. Tlie piaxntiff s captain signed a bill 
of lading, by which freight was expressed to have been paid by bills on 
London : Held, .that notwithstanding the terms of the bill of lading, the 
plaintiffhad, even as against the defendants, the consignees, a lien on the 
goods for the hire of the ship due under the charter-party. (Saville v. 
Campion, 2 B. & Aid. 503 ; 2 B. & B. 410 ; 2 Marsh. 339; 4 B. & Aid. 
630.)— Co/w/>io7i V. Colvin, 3 Bingh. N. C. 17. 

SLANDER OF TITLE. 

The plaintifrwas possessed of certain shares in a silver mine, touching which 
shares eertain claimants had iUed a bill in Chancery, to which the plaintiff 
had demurred : Held, that without alleging special damage, the plaintiff 
could not sue tlie defendant for falsely publishing that the demurrer had 
been overruled ; that the prayer of the petition (for the appointment of a 
receiver) had been granted j and that persons duly authorized had arrived 
at the mine. (Sir W. Jones, 196 ; Cro. Jac. 484 ; Keb. 153 ; Style's Rep. 
169, 176.)— Mflfac% V. Soper, 3 Bingh. N. C. 371. 

STAMP. 

1. (Off lease,) A lease demised a house and land at a rent certain, and then 
demised two fields, from the succeeding Michaelmas, at the same rent 
which the lessor received from the persons who occupied them : Held, that 
it did not require, on accotuit <tf the latter demise, a stamp of 1/. 15s., but 
that it' was sufficient if such an ad valorem stanq> were affixed as would 
cover lSb& whole amount of rent to be paid. — Parry v. Deere, 1 N. & P. 
47. 

2. (On mortgage,) On mortgage of a teita for years determinable on lives, 
the sum of 130/. was advanced, with power for the mortgagee to pay 70/. 
for renewal^ in case a life should drop : Held, that a 2/. stamp was suffi- 
cient, notwithstan&g there was a covenant by the mortgagors to procure 
a renewal, without any limit of the sum to be paid. by him for that purpose. 
(8 Bingh. 146 ; 4 B. & Aid. 204; 1 Man. & R. 130; 2 B. & Adol. 807.) 
—Doe d. Jarman v. Larder, 3 Bingh. N. C. 92. 

3. (Promissory note,) An instrument in the following form, " 11th Octo- 
ber, 1831. I. O. U. 20/., to be paid on the 22nd inst., W. B.," requires a 
stamp, either as a promissory note, or as an agreement for the payment of 
money above the vdue of 10/. — Bro<^ v. Elkins, 2 M. & W. 74. 

And see Paomissohy JI^ote, 2. 

STOCK JOBBING ACT. 

Time baigains in foreign funds are not within the prohibition, of the Stock- 
jobbing Act, 7 G. 2, , c. 28, nor illegal at common law. (2 Bingh. N. C. 
722, 732.)~-EtewrM.v. Cole,. 2 M. & W. 31. 
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TRESPASS. 

1. {Pleadings — Distributive issue,) On a plea of a right of way to fetch 
water and goods firom a riter, the jury found the right to fetch water, and 
negatived die right to fetch goods. The Court ordered judgment to be 
entered for the defendant As to the right to fetch water, and for the plain- 
tiff as to the right to fetch gobds. (1 M. & W. 2\6,)^Kmghi v. Woore, 
3 Bingh. N. C. 3. 

2. {Costs.) Trespass by husband and wife for assault, batteiy, and impri- 
sonment of the wife. Pleas, first, not guilty ; secondly, that the female 
plaintiff was not the wife of the other plaintiff. Verdict for plaintiff on 
both issues, with a farthing damages : Held, that a hattery was not ad- 
mitted on the record, so as to preclude the judge from certifying under the 
43 Eliz. c. G,-- Wilson v. Lainson, 3 Bingh. N. C. 307. 

TROVER. 

1. (Pleading — Conversion — Effect of not guilty,) In trover, since the new 
I'ulesy the plaintiff is entitled to a verdict on the plea of not guilty, if on 
the trial a conversion in fact be proved, although it appear from the evi- 
dence, that at the time of such conversion the plaintiff had parted with 
his property in the goods. 

Where a party, to whose order goods were lying at a wharf, gave the 
wharfinger an order to deliver them to A., but afterwards, with A.'s con- 
currence, gave him a fresh order to deliver them to B., which he 3id : 
Held, in an action of trover by A., against the wharfinger, that the de- 
fendant might avail himself of such transfer to B., under a plea that the 
plaintiff was not possessed of the goods as in the declaration n^entioned. 
(2 C, M. & R. 1.)— Fer/iow v. Shipton, 2 M. & W. 9. 

2. (Conversions^ Jurisdiction of the Vice Admiralty Court.) A veisel haring 
run ashore on the coast of Essex, was assisted by the owner of a smack, 
who put down an anchor and a hawser attached to the vessel; for the pur- 
pose of securing her. Tlie smack then left her for the purpose of carry- 
ing away some of her stores, with the intentbn however of returning. 
The owner of another smack came to her afterwards, and finding no one 
in or near the vessel, and her deck under water, took away the anchor 
and hawser, and delivered them up to the deputy vice-admiral of Essex : 
Held, that the anchor and hawser were not parted with, or left and aban- 
doned, within the meaning of the 1 &2 G. 4, c. 75, s. 1, and that the 
deputy vice-admiral was not justified in detaining them until salvage was 
paid, or security given for its payment. 

The deputy vice-admiral, who received the anchor and hawser, alleged 
to have been le.ft at sea, from' the finder, refused, on application by the 
real owner, to deliver them up until the saly^ waM paid, or security given 
for the payment of it : Held, that this was a conversion : but that if he 
had merely refused to deliver them up until^ it Was ascertained whether 
salvage was due or not, it would not hare amounted to a conversion.— 
Clark v. Chamberlain, 2 M. & W. 78. ' 
And see Fixtures ; Pleading, 19. 
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TURNPIKE ACTS. 

h {Compenmtm under'^CertiorarL) The certiorari with respect to pro- 
ceedings under tlie 3 G. 4, c. 126, is not taken away by the 4 G. 4, c. 95. 
Where a jury is impanelled under the General Turnpike Act, 3 G. 4, 
c. 126, to assess the value of land taken by the trustees, belonging to B., 
C; D., and £. respectively, they being separately interested as lessees, 
the jury must find, and the inquisition must specify, the sum to which each 
is respectively entitled. 

Semble, the inquisition should set out the notice given to the parties of 
the intention to impanel a jury. 

A defect in the inquisition cannot be remedied by any subsequent pro- 
ceedings. — Rex V. Trustees of' Norwich and Wation Roads, I N. & P. 32. 

2. (Poor rate on idls,) The 3 G. 4, c. 126, s. 51, which exempts all per- 
sons from assessments to the poor's rate in respect of tolls or toll-houses, 
applies to the trustees of the tolls of a road made imder a local act, al- 
thoQgh they are benefidally interested in the receipt of the tolbi, and 
although some of the provisions of the local act are inconsistent with the 
general act.— R«af v. Trustees of the Great Dover Road, 1 N. & P. 157. 

VENDOR AND PURCHASERS. 

P. agreed verbally to grant R* a lease for sixty years. R. paid part of the 
consideration, but P. die4 before the contract was carried into effect. His 
executors then granted ihe lease, which recited that P.*s agreement had 
been treated as void by the Court of Chancery, and that the lease was 
granted pursuant to a proposal of the executors thereinafter mentioned. 
The executors baling paid their own attorney his charges for drawing the 
base : Held, that they were entitled to sue R. for money paid, in their 
own right. (2 Bingh. 177 ; 10 Bingh. 51 ; 8 T. R. 308 ; 4 Taunt. 189 ; 
5 B. & Aid. 521 ; 2 Y. & J. 83; 4 N. & M. 770.)— Gri««e// v. Robinson, 
3 Kngh. N. C. 10. 

VENUE, See Inform ation. 

VICE ADMIRALTY COURT. See Trover, 2. 

WARRANT OF ATTORNEY. See Insolvent, 2. 

WITNESS. 

1. (Competency,) In ejectment brought to determine a tenancy at rack- 
rent, a person interested in the reversion is not an incompetent witness 
for the plaintiff, until it is shown that he is interested in putting an end 
to the tenancy.— Doc d. Higgs v. Cockell, 6 N. & M. 185. 

2. (Same-^Incon^tencj/f hoto removed.) Where a witness, being examined 
ott the vdir dire, admits a disqualiUcation, but asserts that his competency 
has been restored, such assertion is not conclusive. (1 Esp. N. P. C. 160 ; 
2 Stark. N. P. C. 433.) 

The incompetency of a witness interested a6 a member of a corporation, 
is not removed by a release of such interest ex^uted by him to the cor- 
poration. (2 Lev. 231, 236 ; 1 Ventr. 351 ; 3 Y. & J. 19.) 

Hie incompetency of a witness interested in the event of the suit, can- 
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not be removed by the indorsement of his name on the record, under the 
3 & 4 W. 4, c. 42, 8. 26,^BaiUffof Godmanchester v. Phillips, 6 N. & M. 
211. 

3. (Competenci/.) Where a witness has a direct interest in obtaining a 
verdict for the party for whom he is called, he is incompetent, although 
he may have a greater uncertain and contingent interest the other way. 

Therefore, where in an action against A., on the joint and several note 
of A. and B., B. was called as a witness for A., to prove the illegality of 
the note, it was held to be no answer to an objection to his competency, 
that before the commencement of the action he had paid a moiety of all 
that was due, with the exception of a year's interest, and that if A. ob- 
tained a verdict, he, B., might be sued for the whole amount remaining 
due on the note. (2 Bingh. 133 ; 6 Bmgh. 181.)— S^gg v. Phillips, 6N, 
& M. 360. 

4. (^Commission for examination of.) The affidavit in support of an applica- 
tion for a commission to examine a witness out of the jurisdiction of the 
Court, need only state the name of the witness, that he is a material 
witness, and that he is out of the jurisdiction.— ^or/o« v. Lord Melbourney 
3 Bingh. N. C. 67 ; 5 D. P. C. 181. 

5. {Competency.) On A. and B. entering into partnership, A. borrowed 
a sum of money of C, for which he gave her his promissoiy note, pay- 
able six months after demand. A. and B. subsequently dissolved partner- 
ship, and C. gave A. notice to pay the note, and afterwards indorsed it to 
B., who continued the business. In an action by A. against B., on a 
covenant in the deed of dissolution for the pa}'meut of a sum of money 
to A., B. set off the note. C. being called as a witness for B., to prove 
the loan to A., the demand of payment, and the delivery of the note to 
B., stated on the voir dire, that she did not wish to take the money out 
of the business ; that she considered the note to belong to B., but ex- 
pected her principal and interest : Held, that she was a competent wit- 
ness, for that B.'s liability on his engagement to her was wholly inde- 
pendent of the result of the action.— flii^rAer v. Seaton, 2 M. & W.47. 

WRIT OF ERROR. Sec Practice, 5. 

WRIT OF INQUIRY. 

{Good jury,) Where it appears that a common jury is improper to assess 
damages on a writ of inquiry before the sherifi) the Court will direct the 
sheriff to summon a jury to be taken from the special jury book. — Price 
V. Williams, 5 D. P. C. 160. 

WRIT OF TRIAL. 

Semhle, that the Court will not set aside a trial before the sheriff, on the 
ground that the case was not within the 3 & 4 W. 4, c. 42, s. 17, at the 
instance of the party who obtained the order for Ihe writ of trial. 

The first count of the declaration stated, that in consideration that the 
plaintiff would send a pony to the defendant, and would sell and deliver 
it to A., the defendant undertook that he was authorized by A. to pur- 
chase it on his behalf j that the plaintiff sent the pony to the defendant, 
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and was \nUing to sell it to A., but that the defendant liad no authori^ 
from A. to purchase it. The second count was a similar one, but stating 
that the defendant himself undertook to purchase the pony. There was 
also an indebitatus count for a pony sold and duliyered : — Held, that this 
was a record which might be sent by writ of trial before the sheriff, under 
the 3 & 4 W. 4, c. 42, s. 17.— Price v. Morgan, 2 M. & W. 53. 
2. The Court beld that an under-sheriff was justified in laying down a rule, 
that no person except a barrister or an attorney should act as an advocate 
before him on a writ of trial— Tri^e v. Wingfeld, 2 M. & W. 128. 



REGULA GENERALIS. 

Michaelmas Term, Sd Nov. 1836. 

It rs ORDERED, that from and after the last day of this term, all rules upon 
sheriffs, other than the sheriffi of London and Middlesex, to return writs 
either of mesne or final process, and rules to bring in the bodies of de- 
fendants, be eight day rules instead of six day rules. 

(Signed by idl the Judges.) 
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ALIMONY. 

It is doubtful whether a bill by the executors of a married woman, against 
her husband, to recover arrears of alimony due at her death, is sustainable. 
(See Hoffey v. Hoffey, 14 Ves. 261,)— Stones v. Cookey Sim. 22. 

APPEAL. 

Upon a bill for discovery in aid of the defence to an action at law, an order 
having been made for the production of documents in the hands of the de- 
fendant, the execution of the order was stayed, pending an appeal to the 
House of Lords; upon the ground that not only would the execution of 
the order render the appeal useless, but also that the effect of suspending 
the order would be to delay the demand of the defendant himself, who was 
the plaintiff* at law. Leave was given to the plaintiffs in equity to suggest 
any precaution as being necessary to prevent irreparable loss to them from 
the delay ; as the death of witnesses or loss of documents. — Storey v. Lord 
George Lennox, M. & C. 685. 

BANKRUPT. 

An order was made (without a reference), confirming a compromise between 
a bankrupt and his assignees, by which the bankrupt agreed to abandon 
all further litigation with respect to the validity of the commission, in con- 
sideration of a sum of money paid to him out of the estate, such compro- 
mise being approved by more than three-fourths in number and five-sixths 
in value of the creditors who had proved, and also by a considerable body 
of creditors who had not proved under the commission, and none of the 
creditors dissenting.— In the matter of Chamber s, M. & C. 509. 

BENEFICE. 

The decision in this case, 6 Sim. 224, 15 L. M. 199, was affirmed on ap- 
peal. — Metcalfe v. Archbishop of York, M. & C. 547. 

BILL OF DISCOVERY. 

1. A bill was filed by an assignee of alleged patents, to restrain the in- 
fringement of the patents, and for an account of the profits made by their 
use; the defendants insisted that the patents were originally invalid; or, 
if originally good, that they had been made void by subsequent acts of the 
patentee. On the hearing of the cause the bill was retained for three 



years, with liberty for the plaintiff to bring an action ; and the defendants 
were directed to admit that the plaintiff was the assignee of the patents, 
and that they had used the alleged inventions; and the plaintiff was 
ordered to produce certain deeds at the trial, and to admit their execution. 
The defendants then filed a bill of discovery against the plaintiff; but th« 
discoverj' sought by that bill had reference only to the acts by which it 
was alleged that the patents had become void subsequently to their crea- 
tion. TSie Court afterwards granted to the defendants permission to file 
another bill of discovery as to the original invalidity. — Fetr v. Cuppy, M. 
& C. 487. 

2, A. having effected an insurance upon the life of R, brought an action 
against the office for the recovery of the amount insured. The office filed 
a bill of discovery in aid of their defence, charging that the declarations 
upon which the insurance had been effected were untrue, and that the de- 
fendant had in his possession various documents by which the truth of the 
matters alleged in the bill would appear. The defendant by his answer 
stated, that he had in his possession certain documents which he enume- 
rated, but that from a certain period after the death of B. he considered it 
possible that the office might dispute their liability; and, therefore, from 
that period he contemplated the necessity of bringing the action ; and that 
the documents contained information furnished to him as. to evidence 
which could be procured or given on bis behalf; that the producing the 
same might disclose the names of witnesses intended to be examined, and 
eridence intended to be given; and he submitted that he ought not to be 
compelled to produce any of the documents. He also admitted the pos- 
session of certain other documents, and added, that excepting the particu- 
lars mentioned, he had not in his possession any documents relating to the 
matters mentioned in the bill, whereby the truth thereof would appear: 
Held, that the admissions, coupled with the description of some of the do- 
cuments, waa sufficient to show that they were such as the plaintiff was 
entitled to inspect; that the statement of the possible effect of the discovery 
was not a sufficient ground for withholding it; that the defendant could 
Hot object to produce the documents acquired by him after litigation was 
contemplated, as that ground was not taken by the answer. — Storey v. 
Lard George Lennox, M. & C. 525. 

CHARITY. 

Queen Elizabeth, for the benefit of the free grammar school of Shrewsbury, 
granted to the bailifis and burgesses, and their successors, the advowson of 
the vicarage of C. 

By an act of parliament afterwards passed, all the estates belonging to 
tiie school were vested in a corporate body, called " ITie Governors and 
Trustees of the School," who were to hold the same in trust for the 
benefit of the school, except the right of presentation to those ecclesiastical 
benefices which were thereinafter declared to be in the mayor, aldermen, 
and assistants. By a subsequent section, the mayor, aldermen, and assist- 
ants were directed to fill up vacancies in the vicarage of C, by nominating 

o 2 
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a fit person ; provided that such person should he preferred, atteris parUms 
who should haveheen brought up in the school, and agraduateof oneof the 
Universities, and bom within the parish of C, except that it should be law- 
ful to give such benefice to either of the Masters of the school, after he 
should have vacated his office of Master: Held, that the right of presenta- 
tion to the vicarage of C. was vested in the mayor, aldermen, and assist- 
ants, as trustees, within the stat. 5 & 6 W. 4, c. 76, for the regulation of 
Municipal Corporations. — In the matter of the Shre\oshury School, M. &C. 
632. 

CREDITOR'S SUIT. 

"Where an executor paid interest on a legacy and died, and the legatee filed 

a bill for payment of the principal against the executor's representative; 
. the legatee was aflerwards allowed, on petition, to abandon his suit, and to 

prove for his legacy and for the costs of his suit and of the petition against 

the executor's estate, in a suit subsequently instituted by creditors of the 

executor. — Turner v. Wardle, Sim. 80. 

BEMURRER. 

{J^ference to documents.) The Court, upon demoner, must assume the 
statement in the bill, with respect to the purport of a deed, to be true; and 
the demurring party is not at liberty to read- the instrument itself for the 
purpose of disproving the statement, notwidistanding that, for greater cer- 
tainty as to its contents, the bill expressly refers to it as being in the de- 
mturing party's possession. — Campbell v. Maekajf, M. & C. 603. 

EVIDENCE. 

A. made a voluntary settlement of lands in favour of C, and aflerwards con- 
veyed them to B., who Was represented on the &ce of the conveyance to 
be a purchaser for a valuable consideration. B. filed a bill against C, to 
have the settlement set aside and his own title established, and in that suit 
examined a witness to prove the bona Jides of the sale. D. fiiAseguently 
filed a bill against B. and C, alleging that the sale was valid, but that liie 
price was in part paid out of the monies which belonged to D., and clann- 
ing a lien to that extent upon the lands purchased. Fina&y, C. filed a 
bin against B. and D.; to set aside the sale in toto, on the ground of its 
being fraudulent and collusive, and to establish the Tdluhtary settle- 
ment: Held, that in the last-mentioned suit, on an issue between p.-and C. 
to try whether the purchase-money was bond fide paid, it Was not compe- 
tent to D. to read evidence taken in the suit between B. and C— Hum- 
phreys v. Pensam, M. & C. 580. 

INFANT. 

1. Where a co-plaintiff, who was an infant when the suit was instituted, 
moved, on coming of age, that his name might be stinick out of the bill, 
the motion was granted. — Acres v. Little, Sim. 138. 

2. An infant was allowed to be placed at the University of Dublin, under 
special circumstances. — Lethem v. Hall, Sim. 141. 

3. An order was made that an infant ward of Court might be at liberty to 
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go abrojEul for a short period to visit bis father, on satisfaotiny security being 
given that be would be restored to the jurisdiction within a limited time. — 
Bigg$ V. Terry, M. & a 675. 

4. MHiere a messenger had been ordered to bring an infant defendant iuto 
Court, to have a guardian assigned for putdng in her answer, and the mes* 
senger's return stated the infant was secreted by her mother, the senior Six 
Clerk, not towards the cause, was appointed guardian, without the infiuit 
being produced. — Eylt$ v. LcGros,9 Ves. 12. 

INJUNCTION. 

1. An injunction to restrain the owners of a railroad made over the plamtifTs 
land from using the railroad after it had been completed, or from intei^ 
rupting the plaintifTs workmen in removing it, and restoring the land to 
its original state, although the possession of the land had been obtained 
from a tenant of the plaintiff by means of circumvention and fraud, was 
refused.— Deere v. Guaty M. & C. 516. 

2. The statute 53 G. 3, c. 121, empowers the Commissimiers of Woods and 
Forests to make certain new streets according to a particular plan therein 
referred to, and to lease, and to enter into agreements for leasing, the 
ground in the lines of the new streets. Under this, leases were granted of 
two plots of ground, upon which the lessees erected houses in the line of 
one of the new streets. Each of the leases described the plot of ground 
which it demised as being '< on the north side of a new street then form- 
ing there, called," &c.j and as " fronting towards the south on the said new 
street." The plan referred to in the. Act of Parliament exhibited an open 

• space in finpnt of the sites of these houses ; but that plan was not men- 
' tioned in either of the leases. 

The streets were made, the space in front of the houses being left open. 
By the pen^nission of the Commissioners of Woods and Forests, and the 
paving coniimittee of the parish, a statue was about to be erected in the open 
space^ which did not interfere with the line of the carriage wa}' of the new 
street in which tlie houses stood. The lessees of the houses thereupon filed a 
bill to restrain the erection of the statue, alleging that, upon the treaty for 

• the leases, the lessees were shewn the plan of the iutended new street, and 
parts adjacent^ by which it appeared tliat the space in question was to be 
quite free and open from all obstructions, and that it was upon the treaty 
represented and stated, that opposite the two houses a free passage would 
be left of certain dimensious, which would be contracted by the erection 
of the statue; they also alleged, that the proposed erection would diminish 
the value of their property, and be a puUic and a private nuisance : Held, 
that the lessees were not entitled to an injunction to restrain the erection 
of the statue.— SjM/re v. Campbell, M. & C. 459. 

3. A. acting on behalf of the subscribers to a railway then before parliament, 
/ entered into an agreement with the trustees of a road, ' whereby it was 

stipulated, that in consideration of the trustees withdrawing their oppo- 
Mtion in parliament, and consenting to forego certain clauses, of which 
tbey had intended to press for the insertion in the act, a formal instrument, 
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to the efiect of the clauses, shodd be executed under the seal of the com' 
pany when incorporated ; and the bill was accordingly allowed to pass 
unopposed and without the clauses. An injunction was granted at the suit 
of the trustees, to prevent the company from violating the provisions con- 
tained in the omitted clauses. — Edwards v. The Grand Junction Bjoilvsay, 
M. & C. 650. 

INSOLVENT. 

A hill by an insolvent to set aside an assignment by his assignee of his 
interest under his father's will, stating a special case of collusion between 
the assignees and the executors, is not demiurable. (See Saxton v. Davis, 
18 Ves. 72.)— B(/r/q» v. JaynCt Sim. 24. 

LACHES. 

A. having a claim on property which he knew to be the subject of a reference 
between C. and D , suffered the award to be made without bringing for- 
ward his claim : Held, that he was bound by the award. (Mocatta v. 
Murgatroyd, 1 P. W. 393.)— Goif/ v. Richmond, Sim. 1. 

LEASE. 

An equitable depositary of a lease for securing a debt is liable to the rent and 
covenants, although he has not taken possession of the premises. (Lucas 
V, Comerford, 1 Ves. jun. 235.)— -Flight v. Bentlj/, Sim. 149. 

LIEN. 

.1. A., a merchant in Liverpool, being indebted to B., a merchant in London, 
on the 1 1th April sent, at B.'s request, a written order to C, his agent in 
Bahia, to deliver to B.'s agent there all the goods belonging to A. in his 
C.'s hands. On the 23rd May A. committed an act of bankruptcy, on 
which a commission issued. On account of the distance of Bahia from 
England, the order did not reach C. till after the 23rd May : Held, that 
A. had a lien on the goods for his debt. — Burn v. Curvalho, Sim. 109. 

2. L, tenant in tail and in fee, covenanted on his daughter's marriage with 
'■ two trustees, one of whom was his son, to pay an annuity to his daughter 
out of the rents and income of his real and personal estates, and, by deed 
or will, to settle an estate of 200/. a year ; or, at his own election, 4000/. 
in lieu of it, on certain trusts, for the b^iefit of his daughter and her hus- 
band, and their issue* By a subsequent deed, I. and his son, no other 
person being a party, agreed* to suffer a recovery of the entailed estates 
and to sell them, and also the fee-sunple estates, and that, out of the pro- 
ceeds, I.'s debts (for some of which his son was surety), should be paid, 
and that certain sums should be taken by I. and his son for their own use, 
and that 4000/. should be paid, and provision made for the annuity. A 
recovery was accordingly suffered, and the estates were limited to I. and 
his son in fee. They .afterwards agreed to abandon the last-mentioned 
agreement, and, in consideration of his son's covenanting to pay I.'s debts, 
the estates were conveyed by them to his son in fee. The son afterwards 
mortgaged the estates comprised in the recovery : Held, that the covenant 
for tlie payment of the annuity created a prior charge on the estates ; that 
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the covenant to settle the estate, or an annuity of 4000/. in lieu of it, 
created no charge or lien on any of I.'s estates; and that the subsequent 
agreement being merely voluntary, could be properly abandoned by them. 
(Waiwyn r. Coutts^ 3 Mer, 707.)— Ravensbmv v. Hollier, Sim. 3. 

LONDON DOCK ACT. 

The London Dock Company are empowered by Act of Parliament to pur- 
chase lands for the purposes of the act, and, in certain cases, the purchase- 
monies are to be re-invested in the purchase of other lands, and the ex- 
penses of the re-investment paid by the company. By the same act, the 
Lords of the Treasury are empowered to purchase certain quays within a 
given time ; but no express directions are given as to the re-investment of 
the purchase-monies, or as to the payment of the expenses. By a subse- 
quent act, not relating to the Dock Company, the time given to the Lords 
of the Treasury for purchasing the quays is extended ; and it is enacted, 
that all the powers, provisions, regulations, directions, clauses, matters and 
things in the former act shall extend to the latter : Held, that the clauses 
in the former act relating to the re-investing of the purchase-monies, and 
payment of the expenses, are applicable, mutatis mutandu^ to the latter 
act — In the matter of the Lords of the Treasury ^ Sim. 134, M. & C. 
676. 

LUNACY. 

1. The allowance made out of a lunatic^s estate for the maintenance of him- 
self and daughters was increased, in consideration of the intended mar- 
riage of one of the daughters, and a portion of the allowance was appro- 
priated to the joint establishment of lier and her husband, and was directed 
to be settled to her separate use ; and a sum of money approved by the 
master was also ordered to be paid to her out of her father's estate by way 
of outfit. (In re Freak, 14th Aug. 1830.) In the matter of Drummond, 
M. &C.627. 

2. In determining whether a commission should issue, the Court looks only 
to the protection of the person and property of the party, and not to the 
possible result of the commission upon the validity of his antecedent acts, 
or to the motives which have actuated the proceeding. — In the matter of 
J. W., M . & C. 538. 

PLEADING, 

1. (Demurrer — Bill qf discovery,) The word " order," without the word 
" decree," in tha prayer of process to a bill of discovery, does not fender the 
bill demurrable ; the word being considered as meaning such an order as 
is consistent with the general scope of the case made by the bill. — Baker 
V. Brahamy Sim. 17. 

2. {Multifariousness,) J. C, by his marriage settlement, vested a Amd in 
A« and B. upon trust for his wife for life^ and after her decease for the 
children of the marriage ; with a proviso, that the persons to be appointed 
guardians of the children by his will, with the trustees, should, after the 
death of the wife, have authority to apply the interest, and also, in certain 
cases, part of the capital of the children's presumptive shares^ towards 



200 Digest of Cases. 

their maintenance and advancement during minority. By a second deed, 
made after marriage^ J. C. vested another fund in C. and D., in trust for 
his wife for life, and after her decease for the heneiit of the children of the 
marriage, with a proviso that the trustees, with the guardians to be ap- 
pointed^ should, after the decease of the wife, have the like power, during 
the minority of the children, to apply the interest of their presumptive 
shares towards their maintenance and education. By his will, after making 
some specific bequests to his wife^ he bequeathed his property to A., B. and 
C^ upon certain trusts for the benefit of his children, and he appointed 
them his executors and guardians of his infant children, in conjunction 
with their mother. 

A demurrer to a bill filed, after the husband's death, by the wife and the 
in&nt children, against A., B., C, and D., for an account of the property 
comprised in the trusts of the two deeds and the will, on the ground of 
multifariousness, was overruled. — Campbell v. Mackay, M. & C, 603. 

3. (Parties,) A. bequeathed a reversionary interest expectant on his wife's 
death, in a sum of stock to B., who bequeathed it to C, who bequeathed it 
to D. ; and he, on the death of A.*s wife, filed a bill against the trustees to 

. have the stock transferred to him, alleging that the executors of A. and B. 
and C. had successively assented to the bequests : Held, that the assent of 
the executors must, for the purposes of the demurrer, be considered as 
tantamount to proof of the fact at the hearing, and the demurrer be over- 
ruled, the executors not being, in that case, necessary parties. Smith v. 
Brooksbanky Sim. 18. 

4. {Same.) On a bill filed by a partner in a mining concera, stating that 
the defendants, the legal owners of the mine, and copartners in the con- 
cern, had, unknown to the plaintiff, but with the consent of the other 
copartners, to whom they had accounted^ sold the mine to trustees for a 
joint stock company, the property of which was held by -numerous pro- 
prietors, in shares passing by delivery of the certificates, and hi^d received 
the consideration for the sale, partly in money, and partly in shares in the 
jdnt stock company, and praying that the defendants might, a^ the plain- 
tiff's election, either account to the plaintiff for his proportion of the profits 
derived from the sale, or out of the shares in the jointrstock company in 
their hands, might transfer to him such a number of shares as would be 
equivalent to the interest which the plaintiff had in the original adventure: 
Held, that a demurrer, on the ground that the other partners in the con- 
cern, or the trustees or shareholders in the joint stock company, were not 
parties, was bad. — Mare v. Malachyj M. & C. 559. 

5. {Same.) Some of the next of kin of I. F., an intestate, filed a bill against 
the other next of kin, the administrator, and the parties claiming to be 
heirs at law, stating that I. F. had entered into contracts for the sale of 
certain of his real estates, which were at the time of his death, and still 
were, incomplete ; and that the administrator, and another of Clie next of 
kin, who claimed to be his coheirs at law, had agreed that the proceeds of 
the estates, whether the contracts were completed or not, should be divi- 
sible as (Personalty ; and alleghig that the administrator had ever since 
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beea in the possession of such estates, ioid had received the rents; and 
praying an account of those receipts, and that the amount might be 
invested and secured for the benefit of the persons entitled. A demurrer 
by the administrator, on the ground that the purchasers of the estates were 
not parties to the bill, was allowed. ^Xf(/ff«feif v. Fra$er, M. & C. 5S9. 
6. {Purchaser — Answer.) A purchaser for valuable consideration, who sub- 
mits to answer, must answer fully. (Ovey v. Leighton, 2 Sim. & St 234.) 
---Lard Portarlington v. Saulbtf, Sim. 28. 

POWER OF SALE. 

A reversion in fee, expectant on a life estate, was settled in strict settlement, 
and the trustees were empowered at any time thereafter, with the consent 
of the tenant for life under the settlement, to sell or exchange the lands 
for other lands in fee in possession. The tenant for life in possession, 
together with the tenant for life under the settlement, and the trustees, by 
their agent, sold the estate for one entire sum. The purchasers olgeeted 
that the power of sale could not be exercised until the reversion came into 
possession, but waived all other objections : Held, that the power was well 
exercised; and the purchaser having waived all other objections, could not 
insist on the objection that the money must be apportioned. — Clarke v. 
Seymour, Sim* 67. 

PRACTICE. 

1. An order made at the hearing of the cause, and giving the plaintifib leave 
to amend, for the purpose of adding parties or showing why they were 
unable to bring all proper parties before the Court, was held to have been 
sufficiently complied with by an amendment stating that the ^aintiffi sued 
on behalf of themselves and all persons- (other than the defendants), who 
filled a particular character, and alleging that the persims filling that cha- 
rabter wen so numerous that if they were individually made parties, the 
suit could not be effectually prosecuted.^Mi/il^af» v. MitehtUj M. & C. 
511. 

2. {Commissicn to examine toitnesies abroad,) A commission to examine 
witnesses awarded to the judges of the supreme courts in India, under the 
statute 13 Geo. 3, c. 63, s. 44, ought to recite the pleadings at length. — 
Mwrrajf V. Lauford, Sim. 139. 

3. (Commitment.) A motion to commit cannot be made except on a seal 
day. — Saxby v. Saxby, Sim. 140. 

4. {Costs of accountant.) In taking the accounts of an intestate's estate, the 
plaintifis, in consequence of the evasive and fraudulent conduct of the 
administratrix^ had been under the necessity of employing an accountant. 
Before the hearing on further directions, the administi'atrix was ordered 
to pay the costs of employing the accountant — Tower v. Thompson, Sim* 
145. 

5. {Costs.) A plaintiff who had misdescribed his residence, was ordered 
to give security for costs. (S. C. 2 M. & K. 417.)— Sandt/s v. Long, Sim. 
140. 
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6. (Excepfions.) A defendant took one general exception to a report finding 
his examination insufficient: the Court held the report to he right in part 
and wrong in part; and ovemded tlie exception and gave the plaintiff the 
deposit, but, under the 4l8t order of 1831, refused to make any order as to 
costs. — Ward v. FUzhughj Sim. 42. 

7. {Production,) If a plaintiff has proved a document in a defendant's pos- 
session, the latter must produce it at the hearing, although he has not been 
served with an order to that effect. — Tf^^ea^ v. Graham^ Sim. 61. 

8. {Fro confesso.) The order for taking a bill pro confesso, operates from 
the time when it is pronounced ; and the Court will not discharge the order, 
although the answer is filed before the rising of the Court on the day on 
which the order is made. — James v. Cresswicke, Sim. 143. 

9. , (Same.) A motion, by a defendant, against whom the bill had been or- 
dered to be taken pro corifesso, that the order might be discharged, and be 
be at liberty to put in his answer, was refused ; although the defendant did 

' not mean to enter into evidence, and the case against him being the same 
as against the other defendants, he consented to the evidence which had 
been taken being read against him. — Carr v. Paulett, 142. 

10. (Purchaser.) Where a purchaser under a decree agreed to sell to A. 
and died, his heir being abroad ; it was ordered that A. should be substi- 
tuted as the purchaser, and should be at liberty to pay the purchase money 
into Court and be let into possession* (The King v* Gregory, 4 Price, 380.) 
— Pearce v. Pearce, Sim. 139.) 

11. (Rehearing.) AVhere a decision of the Court bdow, upon a question of 
law, has been affirmed on appeal, it is not sufficient to allege, in support oi 
an application for a rehearing, that the decision was erroneous, and that 
the question was new. — Att, Gen. v. Ward, M. & C. 449. * 

12. (Supplemental Answer.) Where the plaintiff claimed a share in an intes- 
tate's estate, under the Statute of Distributions, and the defendant, after 
filing his answer, discovered that the intestate was domiciled in Java : 
Leave given to file a supplemental answer for the purpose of stating that 
fact.— Tidswell v. Bowi/er, Sim. 64. 

REVERSION. 

The assignee of a reversion is not entitled imder the statute 32 H. 8, c. 34, 
to arrears of rent which became due prior to the assignment. — Flight v. 
Bentlej/, Sim. 149. 

RAILWAY SHARES. 

J. H. subscribed for twenty shares of 100/. each, in a projected railroad, and 
paid 51. on each share, and covenanted to pay the remainder when called 
on. He bequeathed his personal estate to his widow, and devised certain 
' of his real estates to a trustee, in trust to sell and pay all debts due from 
him on mortgage or for the purchase of estates which he had contracted 
for, and all other just debts that should be due from him at his death. 
When he died the shares were at a premium, and no further instalment on 
them had been called for. Two years afterwards, the act for making the 
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railroad passed : Held, tliat J. H.'s personal estate being exonerated, his 
widow was entitled to have the past as well as ftitnre calls paid out of the 
real estate, such calls constituting a debt due from the testator. — Blount v. 
Hipkins, Sim. 51. 

REPRESENTATION. 

A testator died in India. One of his executors proved his will in India, and 
died, and his executor proved his will in England : Held, that the last exe- 
cutor was not the personal representative of the first testator. — Tw^ord 
V. Trail, Sim. 92. 

SPECIALTY DEBT. 

J. B.by will gave his personal estate to J. R., B. W., and G. B., his exe- 
cutors, in trust to invest two sums of 600/. in their names, for his daugh- 
ters for life, and, after their deaths, for their children. J. R. and B. W. 
alone acted. J. R. paid the interest of the two sums to the daughters, hut 
did not invest the principal. B. W. executed a mortgage to J. R. and 
G. B., for securing 1300/., part of the testator's estate possessed by him, and 
died. His executors paid off the 1300/., and J. R. and G. B. joined in 
assigning the mortgage to them, and in signing a receipt for the money. 
J. R. died, having executed a deed-poll, reciting that J. B. gave all his 
personal estate to J. R., B. W., and G. B., upon certain trusts mentioned in 
his will, and acknowledging that J. R. had received the whole 1300/., and 
that G. B. joined in the assignment and receipt for conformity only : Held, 
that under the deed-poll the cestui que trusts of the two sums of 600/. 
were specialty creditors of J. R. (See Harvey v. Harvey, 6 Madd. 91.) — 
Turner v. Wardle, Sim. 80. 

TRUST. 

!• J. W., by his will, directed his trustees, at the expiration of three years 
after bis death, to pay 10,000/. (which he charged on an estate devised to 
his son, one of the trustees,) to his daughter*s husband, on condition that he 
should, to the satisfaction of the trustees, give to them the best and most 
sufficient security in his power, so that the 10,000/. might be effectually 
secured to them upon certain trusts for the testator's daughter and her 
children. The son paid the money to the husband before the expiration of 
the three years, and the trustees took a bond for securing it ; Held, that 
the trustees were justified in anticipating the time of payment, but not 
in taking the bond.— JWi//» v. Osborne, Sim. 30. 

^' J< S., a partner in a house of agency in India, died, having by his will di- 
rected his estate to be called in and invested on certain trusts, and ap- 
pointed two of his copartners his executors. They, however, suffered his 
share in the partnership to remain in the house. After J. S.'s death, A. 
and B. were admitted as partners, and they knew that J. S.'s share was 
renuuning in the house, and that it was subject to the trusts of his will. 
They afterwards retired, and other partners were admitted. The house 
ultimately failed : Held, that A . and B. were not responsible for the breach 
of trust committed by their copartners, the executors. — Txojjiford v. Trail, 
Sim. 92. 
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VENDOR AND PURCHASER. 

In 1828, A., a trader, conveyed his estates, and certain monies due to him, 
which were, substantially, the whole of his property, to trustees in trust to 
sell, and pay his creditors. In 1830 the trustees sold part of the estates to 
B., and A. joined with the trustees in the conveyance to B. In 1833 B. 
sold the purchased premises to D., who objected to the tide, on the ground 
that the conveyance of 1828 was an act of bankruptcy; No commission 
had, however, issued against A. : Held, that the conveyance to B. was pro- 
tected by the 38th section of the Bankrupt AcL^ Earl GratwiUe v. Dan- 
verSf Sim. 121. 

WILL. 

1. (Construction.) J. O., by his will, gave a real estate and a sum of stock 
to A. for her life, and, after her death, to his brother absolutely ; and he 
gave legacies, which he directed to be paid as soon as convenient after his 
death, to his nephews and nieces, and the residue of his property to his 
brother absolutdy. The brother having died, the testator, by a codicil re- 
citing that fiust, and that, thereby, the devises and bequests to his brother 
bad lapsed, gave an annuity to his brother's widow, and directed his trus- 
tees to pay the income of the residue of his personal estate to A. for life, 
and gave to her all his real estates for life, and, after her death, to his tru&- 
tees in trust to sell, and the proceeds to fall into his personal estate. He 
then gave 10,000/. to each of his nieces, in addition to the legacies given 
to them by the wiU, and directed that sum for each of them should be held 
by his trustees for their separate use : and he gave all the clear residue of 
his estate (after providing for the before-mentioned legacies and also those 
given by his will) to his nephews : Held, that the legacies given by the 
codicil to the nieces were not payable till after A.'s death. — Overend v. 
Gumey, Sim. 128. 

2. (Same,) J. P., by his will, placed the son and daughter of his deceased 
son under the protection and trust of his trustees, and provided certain 
annual sums for their maintenance, until they attained twenty-four, when 
each of them was to receive a legacy of 1500/. ; but if their mother should 
fix with her children out of England, their allowances were to be reduced: 
and if the son did not remain in England under the protection of the 
trustees, he was to forfeit his legacy. The mother took her children to 
India during their infancy, but returned to England four years afterwards. 
The son having obtained a commission in the army, shortly after his return 
joined his regiment in India. Afterwards, and whilst he was still under 
twenty-one, he returned to Enghmd on account of illness, and remained 
there about three years, and then having attained twenty-one, he rejoined 
his regiment in India: Held, that the expressions in the will were inappli- 
cable to the events which had happened,, and that the son did not incur a 
forfeiture of thd legacy, or a reduction of his annuity, Schncll v. Tyrell, 
Sim. 86. 

3. (Same,) J. W. devised his real estates to the children of his sister, then 
or thereafter to be born, who should live to attain twenty-one, anid the 
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issue of such of them as should die under that age leaving issue at their 
decease, and their heirs : and if no child of bis sister should attain twenty- 
one, or dying without leaving issue, or dying under the age aforesaid, then 
over. The testator's sister had one child, who attained twenty-one, 
and afterwards died without issue: Held, that the child took an absolute 
estate in fee on attaining iwenty'Ooe.-^Lunn v. Otbom, Sim. 56. 

4. (Same.) M. R beqoeatiied as follows: << I give the legacy of 4000/. to 
A., and in case of his decease, I give the same legacy to his wife, and at 
her decease to theur eldest ^daughter:*' Hcid> Uiat A. having survived 
M. B., was absolutely entitled to the legacy. — Crigan v. Baines, Sim. 40. 

5. {Same.) A testator gave to his son a legacy of 3000/., and by a codicfl, 
a legacy of 4000/., in addition to the legacy of 2000/. giveaby his wiU : 
Held, that the son was entitled to 4000/., the legacy given by ^e codicO, 
and also to the' legacy jof 3000/. given by the wtU.— Gori/bit v. Busman, 
Sim. 29. 

6. {Exmeraiian.) J. H. gave to his wife certain articles of his peisonal 
estate, which he mentioned speeifieaRy, and also certain potdoiis of his 
real estates free from: the mortgages tliereoi^ andthebenefitof certain con- 
tracts which; he had entered into! for the purchase of other real estates. 
And he devised the rest of his real estates to A. B., in trust to sell, and out 
of the proceeds to pay, in the first place, his funeral and testamentary ex- 
penses, his debts due on the mortgages (^ the estates devised to his wife, 
the sums due on the contracts, and all his other debts; and, in the next 
place, he directed certain sums to be paid out of the proceeds to different 

~ persons, and he gave ihe residue to C. D., and appointed his wife sole 
executrix: Held, that the personal estate was exonerated.«^£/(tt(n/ v. 
Hipkins, Sim. 43. 

WITNESS. 

1. The evidence of an interested witness may be read in a suit in equity under 
the Stat. 3 & 4 W. 42, c. 4, ss. 26, 27. ---Wheat v. Graham, Sim. 62. 

2. The depositions of such of the witnesses in a cause as had died, were 
ordered to be read at the trial of an issue in the cause. The plaintiff after- 
wards died, having appointed A., one of his witnesses, his executor. A. 
revived the suit, and his name was substituted for the plainttfl^ in the issue. 
Ordered that A.'s depositions should be read at the trial. — Andrews v. 
Lady Beauchamp, Sim. 65. 
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BANKRUFrCY. 



[Containing 2 Montague & Ay i ton, Part 4, omitting all Cases which have 
appeared in former Digests.] 



ADJUDICATION. 

1. On a petition to reverse the adjudication, a reference was made to the 
i commissioner to put a new deposition as to the petitioning creditor's debt 

on the proceedings. — Exp, G art lei/, 524. 

2. On a petition to reverse the adjudication and annul the fiat, the proceed- 
ings are not e\'idence against the bankrupt, unless notice of intent to use 
them is given, and copies are allowed. —Exp. Goodwin, 532. 

3. On a petition to reverse the adjudication, the bankrupt will not be allowed 
to inspect the proceedings, where he has filed no aflSdavit in support of 
his petition.— Ex;?. Whalley, 722. 

ALLOWANCE TO WIFE. 

The Court can order the wife an allowance out of real estates, and itself de- 
cide the amount ; the whole income is never given. — Exp. Thompson, 505. 

ANNUITY. 

An annuity payable while a person continues to superintend salt-works, 
which may be discontinued by the brine not flowing, or by the lease of 
the brine pits becoming forfeited, is capable of valuation. — Exp, Parratt, 

' 626. 

ANNULLING. 

A fiat will not be annulled on an ex parte application by the petitioning cre- 
ditor merely stating that he has been informed and believes the bankrupt 
to be a married woman. — Exp. Harland, 723. 

APPEAL. 

The Lord Chancellor will not hear an appeal from the Court of Review, on 
petition, uistead of special case, merely because questions of law and fact 
are blended.— -In the Matter of Maberley.—Exp.Britten.—In the Matter 
of Butterworth, 687, 688. 

ASSIGNEES. 

Assignees should not join with a creditor having an interest adverse io the 
fiat, in a petition to annul. — Exp. Wilks, 667. 

BANKRUPT'S ALLOWANCE. 

After a final dividend meeting, under the stat. 6 Geo. 4, c. 16, s. 109, the 
bankrupt is entitled to his per centage or allowance, notwithstanding he 
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may owe money to the assignees, or they may claim a debt from him. — 
Exp. Cooper, G89, 

BILL OF EXCHANGE. 

An offer of composition by the acceptor, not acceded to, with a declaration, 
in the presence of the drawer and holder, that he (acceptor) liad not pro- 
vided and should not provide for them, does not dispense with the neces- 
sity of presentment and notice of dishonor. — Exp, JOgnold, 633. 

BOND. 

1- A bond to pay all sums a trader may owe a banker, does not cqver ba- 
lances, part of the items of which consist of sums paid by the banker's 
agent on drafts, illegal within the statute 55 Geo. 3, c. 184, s. 13. — 
Swany. Bank of Scotland, 656. 

2. The Court can rectify a clear mistake in the condition of a bond^ to en- 
able a proof to be made.— Elrp. Whiter 541. 

CERTIFICATE. 

A bankrupt's certificate allowed after a petition presented to annul the fiat, 
is no bar to the petition. — Exp, Harvey, 597. 

CHECKS. 

!• A person having credit with a bank, received money from the agent of 
the bank, and every week gave him an unstamped check on the bank for 
the amount advanced during the week, which the agent sent to the hank 
as a voucher for himself; this check was drawn more than ten miles 
from the bank, and post dated : Held not to be within the statute 55 G. 3, 
c. 184, s. 13.— Exp. Bignold, 633. 

2, Where a person issued checks more than ten miles from the bank where 
they were made payable, it was held that to render the bankers liable under 
the Stat 55 G. 3, c. 184, s. 13, it must be shown that they paid the checks 
knowing them to have been so issued. — S, C. 

3. Letters or orders for money sent by the hands of the servants of a person 
having credit with a bank more than ten miles irom the customer's re- 
sidence, and on which money is paid, are not " drafts or orders" for pay- 

. ment of money within the stat. 55 G. 3, c. 184, s. IS.—Swan v. Bank of 
Scotland, 660. 

COMMISSIONER. 

1. 'Query whether the Court can order a commissioner to pay the costs of a 
new meeting, necessary by his default in not attending. — In the Matter of 
Wall, 677. 

2. The quorum commissioners named in a. fiat are entitled to be summoned. 
If not, the Court will interfere, and can declare every thing void done 
under the fiat in their absence. — Exp, Williams, 616. 

COSTS. 

Costs were ordered to be paid by the bankrupt of a reference taken by him 
upon his petition to aimuL — &p. Neirinkes, 542.. 
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EVIDENCE. 

On a petition to annul, the depositions on the proceedings cannot be read 
in evidence, though notice to read them has heen given, unless copies were 
tendered. (Exp. Chambers, 2 M. & A. ^X.y-Exp. Thurkill, 672. 

EXAMINATION. 

On a petition to prove, examinations before Commissioners, taken in the ab- 
sence of the party to be affected, cannot be read as evidence, unless notice 
to read them has been given. — Exp. Bignold, 641, 

FIAT* 

A fat cannot be abnu^ed, willh consent of creditors, where the bankrupt has 
not surrende¥fd.-^£r/>. Ltviy 685. 

FRAUDULENT PROOF. 

Where A. combines with B., and A. with C, and A. with D., to prove ficti- 
tious debts, in pursuance of a fraudulent plan, a peHfiota w91 not He plnying 
that A., B,, C. wid D. may pay the gpross amount of costa iqoun^ by the 
estate, and consequentiaL to oueh J&aadiil6nl;.^aQ»*^£i)?. £rafftf^ 70S* 

IMPERTINENCE. 

When Q^idavits alleged to,be.inApertinent.are not readj the Cjoturt r^«^ it to 

the officer to disallow, in taxation, the costs of all affida^ts which in his 

opinion are impertinent — Exp, Hanny, 593. 

IMPOUNDING. 

1. After a composition of less than 15«. in the pound, a commissidn issued in 
1826 : the bankrupt was then aUbwed to trade and contract new debts : in 
1835 a fiat issued against him : Held, that the commission could not be 
impounded in order that the property might be distributed under the fiat— 
Exp\ Abbott, 599, 
~2. Where a separate fiat issued, under which the certificate lay for confirma- 
tion, and a joint fiat sabsequentfy issued \ the wplffate ^61 wto fanpinmded 
to givi& effect to the subsequent ymt fia% and ihe |«pofe, ftc., tmder tlie 
separate fiat, transferred to the joint fiat.*-£rp. l^\f$, 7^» 

INJUNCTION. 

1 . If a party proves a debt on a bill, and proceeds at law for the same debt, the 
Court will issue an injunction to restrain the action.-*- JSrp. Dladkj 675. 

2. Where a docket is struck improperly for a town fiat, a party applying for a 
country fiat is not entitled to an «jr parte injunction to slay the issuing of 
the town fiat. — In the matter of IngSj ^71: ' * 

INTEREST. 

When the amount of a dividend is set apart under the statute 1 & 2 Will 4, 
c. 56, sec. 31, and invested^ and the proof is subsequently allowed, the cre- 
ditor is not entitled to interest — Exp. Lewis, 670. 

ISSUE. 

When an order for an issue irom Chancery directs all witnesses to be ex- 
amined, but the^ plaintiff dcolines tor caH a6me, oonceivihg his ease made 
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out, it seems the Jndge< will himself call the others. — Groom v. Chambers^ 
742. 

LEASE. 

An agreement by A, to {wocare from C. a lease for B., is within the statute 
6 Geo. 4, c. 16, section 75 or 76,— £jp; Beaecke 692. 

LIEN. 

Where real property is devised to trustees on trust for sale, and to pay the 
produce to the children of the testator, aud the chQdren sell the property 
to one of the executors in consideration of a sum secured by bills payable 
by iastalmentsi and as to some shares further secured by an assignment of 
a policy of insurance, and the executor becomes bankrupt without having 
paid the bills : The children have a lien on the estate for the sums unpaid. 
—Exp. Latey, 609. 

OPENING BIDDINGS. 

Ihe biddings were ordered to be opened oa a tale ti racrtgaged premises, on 
an advance of iei90 on ^^310 -^Exp, Hutchimon, 947. 

PRACTICE. 

A notice of motion to vary minutes does not prevent their behig drawn up. — 
Exp.Bea,57S. 

PROOF. 

!• A proof of debt cannot be rejected by a commissioner merely because there 

are no entries in die books of the party seeking to prove. — Exp, Beadey^ 

632. 

2* A creditor, whose debt is inserted in the debtor's schedule on his passing 
the Insolvent Debtors' Court, may prove that debt under a subsequent fiat 
against the debtor.— Er/>. l^enwjJcA:, 681. 

3. Where A, collected subscriptions from the members of a club to run grey^ 
hounds, on account of the treasurer, and became bankrupt, the treasurer 
was admitted to prove.-— £.rp. Kin^^ 696. 

*• A proof was ordered to be reduced, on the petition of the bankrupt, by 
consent of all parties.— £jp. v. Pownall, 707. 

REPUTED OWNERSHIP. 

1* A,, B., and C. being in partnership, A. retired, a balance being due to 
him, which B. and C. covenanted to pay by instalments, giving a power of 
re-entry to A. if any instalment should be unpaid ; and B. and C. were also 
to re-assign the premises to A. on trusts for sale; afterwards, B. retired, 
and C. alone continued the business. Default was made in payment of an 
instalment; C, became bankrupt; and A. re-entered : Held, that a debt 
originally due to A., B., and C, was not in the reputed ownership of C, 
and that A. had alien thereon. — Exp, Pemberton, 549. 

2. Where A. bought shares in a joint^stock banking company with another^s 
money, and told the secretary he was to hold as trustee for another ; and 
on the same day on which he conunitted an act of bankruptcy, he executed 
VOL. XVII, P 
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a declaration of trust: Held, that ifa» riiaroi vere In his reputed owner- 

SECURITY. ^ ; ' ' ^ ; 

When a bill is exhibited at the time of proving; iand afterwards is bona Jide 
Wet, the commissioner should give special directions dispensing witfe 'its 
piodMcttcniflBf applixatitni ftrm ikfO^tOi^^Stpj^^fah^ Ss^< 

SOLlCtTOR. . " . 

1. A solicitor m bankruptcy cannot compel the assigneeisi topayTiis blUif they 
have no assets. — Eip, Adams, 706. 

2. The solicitor to the petitioning creditor may petition that the assignees 
may pay him the amount of the petitioning creditor's costs. . (Exp. Clarke 
and Coggan, 1 Cooke's B. L. 7.)— Ejp. Bensony 582. 

STATUTE OF LIMITATIONS. 

A running account between a solicitor and another person is within the ex- 
> ception of the statute of limitations, and the debt on the balance is prove- 
able. — Exp, Seaber, 588. 

SURRENDER. 

Where a true bill for felony for not surrendering has been found against a 

bankrupt, the Court will not order a meeting to be held for his surrender. — 

Exp. Levi, 686, 

TAXATION. 

1. When there are three petitioning creditors, one may petition to tax the 
solicitor's bill.— AV/). Watts, 621. 

2. The Court will order a solicitor's bill to be taxed though he has com- 
menced an action, but the petition er nuist pay the costs of the action.— 
S. C. 

3. An item for attending a mortgagee, summoned to attend before a Com- 
missioner, makes the whole bill taxable. — Eap^ Williams, 578. 

TRADING. 

J, A single instance of trading is insufficient, in the absence of proof of intent 

to trade generally.— E,rp. Wilks, 667. 
2. A lodging-house keeper not proved to have sold provisions, is not a trft^W 

within the meaning criTthe Bankrupt Laws. — Exp, Wilks, 607. 

UNCLAIMED DIVIDENDS. 

1. The Court of Review has no jurisdiction to order distribution of un- 
claimed dividends: but it can order distribution to creditors claiming. 
(See Stat. 5 & 6 Will. 4, c. 20, s, 5.)— -In the matter of Focklington ; E^p- 
Bremidge; Exp Bell, 729, 732, 733. 

2. Where the Court has made an order ^r distribution of unclaimed dividends 
before the passing of the 5 & 6 Will. 4, c. 29, the Commissioner may 
proceed to distribution notwithstanding that Act. — Exp, Cricks, 732. 
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VBVRY. 

Aloan 00 bilk of three mon^ on which mora llim iro per oent inteMut ii 

aOowed, is within the statute 3 & 4 Will. 4, c. 98, s. 7, thougiv ooQatend 

security be taken. — Esp. JV/e, 563* 

WAGE& 

Aderkcoii$eUeiJ^]ffiyet)ieh4l^aiipC'< jevdctt^i^^ boforafhe 

bonkraptcy, on account of his master's inability to pay his salfuryi is entitled 

to six months' wages in full. — Exp. Sanders^ 684. 
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fOKfSiQV LEGAL INTELLIOfiHCE. 

The most remarkable works that have recently ?ippeared on legal topics in France 
are thus mentioned By our cooespondent : — 

De Ia CharitS Ugali, it m effets^ de set eatues «* ip^cialement d£$ miuums dc 
travail et de la proscription de la mendicity, par M. de Nayille, 2 vols. The 
author had already written many minor tracts upon the subject, and has now col- 
lected his observations into this his greater work, which has excited much attention. 
It passes for the best French work on the subject. He frequently refers with com- 
mendation to the new English poor-laws. 

Collection Complete, par ordre chronologiquet des lois, Hits, traitis de pair, ordm- 
nances, declaratiens et riglemens d^intirit general antMeurs a 1789 restis en vigueur, 
par M. Walker, 4 vols. This is a selection from a greater work edited in 1826— 
1830 by MM. Isambert, Talllandier, and Decrusy/ under the title of Collection 
des anciennes Lois Franfaises ant^rieures €i 1789. M. Walker has selected those 
which he considers to be still in operation. 

Examen Comparatif et Critique du Livre tlL du Code de Commerce, et du tiou- 
veauprqjet de loi sur lesfaillites et banqueroutes adopts par la Chambre desDeputis^ 
par M. Bravard. A well-written tract. The House of Peers are expected to oo? 
cupy themselves with the project during their present sitting. 

Da Systeme P^nitentiaire aux Etats-UnU et de son application en France, par 
MM. de Beaumont et de Tocqueville. A new edition of Ui^r former work, with a 
new introduction. The text is little altered. 

De la Reforme des Prisons ou de la Tk^orie de Vlmprisonnem^nt, de ses principes, 
de ses moyens et de sa condition practique, par M. Charles. Lucas., f'irst volume. The 
author, honourably known by many works on the Punishment of Death and on 
Prisons, has here given the results of six years of his experience as Inspector-Ge- 
neral of Prisons in France, and has also availed himself of all notices and remsrb 
upon the subject contained in other works, both foreign and French. The Bevne 
Etrangere, for September, 1836, has an article devoted to this work. 

Competence des Tribunaux de Commerce dans leurs rapports avec les Tribunaux 
civils, etc., par M. Despr^aux. A very complete and useful practical work. 

Trait6 Th^oretique et Pratique du Droit Criminel Francis, ou cour de legidatlon 
criminelle, par M. Ranter, Professeur, &c. a Strasbourg. This woik contains, in 
two volumes, as well the actual French Criminal Law (Code P6nal) as the Crimioa} 
Procedure (Code dlnstruction Criminelle.) An Introduction is prefixed, in which 
the principle of the Criminal Law is philosophically deduced ; then follows the 
general theory of the French Criminal Law, namely, the exposition of the principlei 
and rules applicable to all offences and punishments ; subsequently the author pro- 
ceeds to the particular oflences and punishments. The work is consequently & 
Compendium in the German sense of the term. Lastly comes {Procedure, which 
is treated in the same order as the law itself. 

Des Moyens propres h g^^raliser en France le Systeme PMtencier, par M.B6- 
ranger. The author has already published on this subject. The present work con- 
tains his additional obsei-vations. 
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Traits da donations entre tifs €i dtt Uaiamen$, par M. PoQJOt, 3 foli. The 
work of Grenier has hitherto been esteemed the best on the sabject. The aatbor of 
the present work, President of the Appeal Court at Colmar, has recast and com- 
pleted the work of his predecessor. 

The second volume of La ThiorU du Code Final, by MM. ChaoTeta andHelie^ 
has appeared, and tlie^Uliid ift in the^preii; The 90th volttme of Daranton's Cour 
da Code Civil has appeared. La Dietionnairo G6niral de Droits par M. Armand 
Dalloz, is now complete, A second yolame of the Traiii det Droits d'Enregistre- 
mentt of MM. Championnet and Rigaud, has appeared. The work of Toullier, 
Le Droit Civil Francais, publishing under the direction of Duvergier, is continued 
with the same learning and JeLbility, and a third volume has app^ued. M. Trop- 
loDg, who is engaged on a commentary on the same provisions of the Code, has 
been obliged to discontinue his Valuable labours for the present, on account of lo? 
disposition. 

The case of de la Eoiiciere still excitM much interest in Paris. The masterly 
observations of Lord Abinger on this case« contained in letters addressed to de la 
BoDci^re's father (who, we believe, applied to him for his opinion) and the Doc de 
Bnglie, have considerably shaken the former general conviction of the guilt of the 
accused. The Morell infiuence, however, is strong, and there seems little chance 
St present of a pardon, or even of any mitigation of the punishment 

The Sittings of the Court of Cassation recommenced in November last with an 
eloquent address delivered by M, Pnpin Ain6, in his capacity of PTocureur-Ge* 
peral. The subject was the restoration of the tomb of the Chancellor L'Hospital, 
recently restored by subscription. Mt Dupio, after giving a brief sketch of 
the various changes of fortune through which tiie monument had passed until 1834, 
when M. Aubemon set the subscription on foot, proceeds to make some apt an4 
piking reflections on the noble simplicity of L'Hospital^s character, aad the mqst 
striking passages of his life. We regret that we have no space at present for this 
tmljr admirable address. A NoHe$ Biographique sur M. Dupin has appeared in the 
Dietionaire de la Conversation et de la Lecture, in which the reputation of this dis« 
tinguished lawyer and statesman is successfully vindicated from the suspicions 
which party malice had laboured to cast upon it. We have already given the 
leading events of his life in an article priiicipally devoted to his speeches at the Bar, 
(9L.Jtf.ll7.) 
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A citfctrilsTAMSB coBoected mih t^e a^.t«istrfttioii of juttice whiefa. seems lik«ly 
b tiHUXt imdMdMie attention, is t^e aceumuUtion of arrears itf the King's Bench ; 
thei^ bdng itt present more than three hundred cases gI varioas deseriptioBt waiting 
to bt argued. As the judges are not inferior to their brethren in learning and 
ability, the chief cause of tAiis arrear must be the quantity of bunness pecoHeriy 
belonging, by virtue of its original constitution^ to this Court ; and the oaly effect* 
tive ntode of rdieting it is by putting the thvee Courts on an equsdity, of by the 
occasional transfer of a portion of the aiiears. The first of these pk&ns is liable to 
grave objections, and the last, is by no means free from such, unless meaaa could 
be discovered of giving the suitors an option, without which they are sure to be 
dissatisfied. Perhaps the best way would be to enable the plluotiff (who in nine 
eases Out of ten is the only person liable to injury from delay) to remove a case set 
down for argument and more than a given period (a term, for Instance) in anear. 
The other Courts are by no means overburdened with work* and the progressive 
diminution of business during the last five years is still a subject of pmfiaMional 
fegret. This is principally owing to the operation of the new rules of pleading and 
prractSce, framed by the judges on the suggestion of the Common Law Commis- 
siottefs ; the cost of whose labours, so vehemently ptfoleeled against by Mr, Hume, 
has been already repaid the countiy a hundred-fold. EquaUy benefioxal results 
may be anticipated from the measures recommended in the Real Property Reports, 
If carried into effect with equal care ; bnt in the first place it is no easy matter 
to get BiHs drawn by persons fblly liompetent to the task, and in the second place, 
whisn (fike Bfr. Tyrreirs) they ate so drawn, it is no easy matter to get theai 
passed without cobbling and tinkering by the legislature. 

Of the tbf«e principal laWTeform Commissions tte only one still at work is that 
fet the amendment of the Criininal Law, which appears from the parliamentary re- 
turns to have cost raflier more than ten thousand pounds, yet the Commissioners have 
faitherto done Ihtle more fhan frame long, loose, chimsy, common-frface statements 
of exhausted controversies, with which the public has been bored to satiety. Wa 
should like to know how many of the members of parliament who voted for the 
Prisoners* Counsel Bill were swayed by the Commissioners' argument, or how 
many will be swayed by their Report on the Punishment of Death. The 
object of a Commission is to bring forward new facts, or new combinations of facts, 
or new views founded on established facts, or suggestions leading to direct practical 
reforms. The Criminal Law Commission has satisfied no one of these requisitions ; 
the Real Property and Common Law Commissions (so far as they have been per- 
mitted to proceed) have satisfied all of them ; but the Criminal Law Commission is 
continued at the rate of five or six thoasand a year, and the Real Property and 
Common Law Commissions are discontinued on the ground of economy. 

The Court of Chancery is as much in arrear as the King's Bench, and the stage 
at which the stoppage takes place is the same, namely, when the case is ripe for 
hearing.' A slight addition to the judicial force of the equity jurisdiction, and 

' It is worthy of remark, that the French Court of Cassation was one thousand 
cases in arrear at the commencement of the last Session. 
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the establishment of a good Court of Appeal, are the remedies suggested by us in 
our last voiaroe/ aod we adhere to them. lAit6 Langdale is etpecled Co bring 
forward some scheme or other, but, judging from his speech in oppoeitioii to the 
Chanoellor's Bill of last Session, we fea^ that it will partake a little too largely of 
the doetrinaire principle to go down with either House ; and the Lofd Chancellor 
will probadily make sHorther elfort, but hm' Lordship does not shine as a legislator, 
howeter he may shine (and we are assured that he is sbiniog rery briUiantly) as a 
judges Ldid Brougham, of course* will ha^ a finger in the pit, let who will have 
the making or baking of it ; bat we ineUne fi» think that he will find himself rooie 
thair ever overcrowed (to borrow a word^from Sp«nser) by Lord Lyndhutst, whose 
splendid displays of eloquence and statesmanship hare plac^ hitn in a higher and 
yrouder position amongst the hereditary peerage of the land than wa)i ever occupied 
by lawyer before; Nay, it may well be doubted ^njiethiir ThuHow <tr Eldon, in the 
Culoesa of' his power, ever exercised the influence (in other poinu there is no pra^ 
tenoe for a comparison) to which Lord LyodhnrA, by the simple and almost careless 
eieitioikof unaided talent, has attained. 

It seems clear that the Attoroey-Geoerdrs Bill for tii6 altoration of the Law of 
I>ebtoraijd'Cttditor win be brought ibrwarti early in the ensuing session, aadwe^ 
beg leare once tawe tox;aU tittentioii W the great importance of the changes it pto- 
poMs to efieet, far greater than conld possibly be suspected from th^ title or pre- 
amble of the Bill. A Loca4 Gouii Bill is also tbreatetisd, and it is rumoured that 
tfae General Register Bill will be revived ; but there i^ little chance of either of 
tbesft BiHs stcceiedlbg for somd time ib come. The Sefect Committee oo Con- 
t»w«rted Elections have reported in favour of Mr. Charles Buller's plan (men- 
tWBed in a former numbieO in its leaditig ffealturiis— nainely, that every Electiou 
Connittee shall consist of five members only, and that one of three b&rHsters 
(to be appmnted at the comi^en^ement of each Session by the S{)eaker) of not less 
than seven years stattdipg, shall preside. Without entering further into dvUils at 
prewnt, we may venture to say that this description of tribunal is far preferable to 
Election Committees on the present system, whose decisions have generally de- 
jeoded on the respective strength of the Reform and Conservative parties in the 
room. 

So far as the Prisoners*^ Counsel Bill has been tried, it has produced pretty 
nearly the effects which we anticipated from it» 'ITie time required for the trial of 
prisoners has been most inconveniently increased, and the additional expense is 
beginning to press itself upon the attention of the classes on whom it has been en- 
tailed. We understand that some valuable Chairmen of Sessions have resigned, or 
are about to resign, in consequence of the trouble and annoyance occasioned them 
by the measure. We see that Mr. Ewart proposes to amend the Bill by giving the 
last word to the accused. 

The third examination of applicants for admission as Attorneys of the Courts of 
Common Law took place in the Hall of the Incorporated Law Society, on the 
23d of January. The acting Examiners in rotation were, Mr. Collett, one of the 
Masters of the Court of Exchequer, who proposed the questions in Common and 
Statute Law, and in the practice of the Common Law Courts ; Mr. Tooke, M.P,,— 
in Equity and the practice of the Equity Courts ; Mr. R. White, — in Conveyancing ; 
Mr. Wilde,— 'in Bankruptcy ; and Mr. Sweet, in Criminal Law. Fifteen ques- 
tions in each department were proposed to each candidate. These were delivered 

* Vol. xvi. (No. xxxiii.), p. 1—22. 
VOL. XVII. Q 
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in the Hall and required to be answered in writing before leaving it, no means o( 
communication or reference being allowed. The number of applicants was 126 ; 
they assembled in the Hall at ten o*clock precisely, and handed in their answers to 
the Examiners successively, until between four and five in the afternoon. The Exa- 
miners were engaged until eleven o'clock that night, and the whole of the next day, 
in considering the sufficiency of the answers, and concluded their labours on Wed- 
nesday morning, by granting certificates for admission to 1 19 of the candidates. As 
the excellent system now adopted came rather by surprise on young gentlemen who 
had been articled and served the greater portion of their time in no expectation of 
any examination whatever, it was considered but just to evince much indulgence ; 
and accordingly, on the two former examinations, all who had applied were allowed 
to pass. On this occasion seven only have been refused certificates ; but it is 
understood that in future greater strictness will be evinced, with a view of gradually 
laLsing the standard of diligence and consequent ability amongst a class of men io 
whose knowledge and integrity the public are so deeply interested. 

Mr. Serjeant Goulburn*s threatened motion regarding the siiiecurists of the Comts, 
a body of gentlemen not receiving much less, it is said, than £40,000 a year, has oc- 
casioned considerable consternation ; but we trust he will not forget that fullness of 
patronage was in the olden time a favourite mode of compensating for deficiency of 
pay, and that good judges would have been procured with difficulty had not such 
means of providing for their families been afiforded them. Vested rights, therefore, 
should be carefully reserved. 

• The Second Poor Law Report affords conclusive testimony that the most unre- 
mitting and enlightened exertions have been made by the Conunissioners and their 
Assistants to carry out the principles of the Act, and that those exertions have beeo 
almost uniformly attended with success, notwithstanding the many obstacles un- 
avoidably thrown in the way of a measure which interferes with so many interests 
and runs counter to so many prejudices. Not merely are poor-rates diminished lo 
the amount of 40 per cent, in parishes formed into Unions under the provisions of 
the Act, but a marked improvement is already discernible in the habits and cha- 
racter of the labouring classes wherever the directions of the Commissioners have 
been steadily pursued. 

A Memoir of Mr. Fonblanque will appear in our next Number. 

January 26, 1837. 
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LIST OF NEW PUBUCATIONS. 

An Index to all the Reported Cases, Statotes, and General Oiden, in or rdatiDg 
to the Principles, Pleading, and Practice of Equity and Bankmptcj in the several 
Courts of Equity in England and Ireland, the Privy Coancil» and the House of 
Lords, from the earliest period down to the jear 1837. By Edward Chitty, Esq., 
of Lincoln's Inn, Barrister at Law. The Second Edition. In FourVolmncs royal 
8vo. Price 52. 5s. boards. 

An improved Edition of a valuable book. 

The Act for the Commutation of Tithes in England and Wales, with practical 
Ifotes and Index. By William Eagle, of the Middle Temple, Esq., Barrister at 
Law. In 12mo., price 5s. boards. 

A Treatise upon the Law respecting Parties to Suits in Equity. By Frederic 
Calvert, Esq., of the Inner Temple, Barrister at Law. In 8vo., price 14c boards. 

A Work equaUy good in design and execution. All the authorities bearing 
upon the subject will be found carefully collected and collated in this 
book. t 

A Digest of the Law relative to Pleading and Evidence in Civil Actions. By 
John F. Archbold, Esq., Barrister at Law. Second Edition, In 12ino., price !&• 

boards. 

An Act for Marriages in England, 6 & 7 Will. 4, c. 85, and an Act for Re- 
gistering Birdis, Deaths, and Marriages, in England, 6 & 7 Will. 4, c. 86, with a 
practical Arrangement of their Provisions, Notes, Forms, the R^istrar General's 
Circulars, and a copious Index, adapted to the Use of all Persons. By Richard 
Matthews, Esq., of the Middle Temple, Barrister at Law. In 12mo., price 6s. 
boards. 

The Tithe Commutation Act, with practical and explanatory Notes, and an In- 
troduction, containing a practical Plan for the voluntary Commutation of Tithes, 
founded upon the Provisions of the Act, and an Appendix, of the Forms settled by 
the Commissioners, and other Forms. By S. R. Bosanquet, Esq., Barrister at Law. 
In 12mo., price 6s. 6d. boards. 

Addenda to the Analytical Digest of all the Reported Cases determined in the 
House of Lords ; the Several Courts of Common Law, in Banc and at Nisi Prius -, 
and the Court of Bankruptcy ; and also the Crown Cases reserved, from Michael- 
nias Term, 1834, to Easter Term, 1836 ; together with a full Selection of Equity 
(^ases, and the MS. Cases from the best Modem Treatises not elsewhere reported. 
By S. B. Harrison, Esq., of the Middle Temple, Barrister at Law. In 8vo., price 
I4j. boards. 

All Mr. Harrison's publications are useful, but it is still to be regretted that 
he does not afibrd himself a little more time for compiling them. 
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The Law relaliDg to Railway, Bank, InsuraDce, Mining, and other Joint Stock 
Companies, with an Appendix, containing Statutes, Ca«»es at Law and in Equity, 
Resolutions of the Houses of Parliament as to Railway and other Bills, Forms of 
Deeds, &c. By C. F. F. Wordsworth, Esq., of the Inner Temple, Barrister at 
Law. Second Edition. In \2taOn price 14s. boards. 

Select Extracts from Blackstone's Commentaries, carefully adapted to the Use of 
Schools and Young Persons ; with a Glossary, Questions, and Notes, and a gene- 
ral Introduction. By Samuel Warren, Esq., F.R.S., of the Inner Temple. In 
12mo., price Qt. 6d, boards. 

We must be pardoned for suspecting the taste and judgment of any man 
who thinks that Blackstone can be adYantageously abridged for the pur- 
poses of legal education. A book like this may serve as an apolog> for 
smatterers, but it will b^ worse than useless to students tborougnly ia 
earnest in their pursuits. 

A Treatise on the Municipal Corporation AcU, 5 & 6 Will. 4, c. 76, and 6 & 7 
Will. 4, cc. 103, 104, 105, Mandamus, Quo Quarranto, and Criminal Informa- 
tion ; with practical Directions for Mayors, Councillors, Borough Justices, Town 
Clerks, Assessors, Coroners, and Overseers, Forms and Suggestions, for Courts of 
Record, Watch Committees, levying the Borough and Watch Rates, and Tables of 
Fees ; and an Appendix, containing all the Statutes relating to those subjects. By 
Archibald John Stephens, Barrister at Law. Second Edition. In Two Volumes 
12mo. Price 1/. 8|. boards. 

The Marriage and Registration Acts, (6 & 7 Will. 4, cc. 85, 86,) with In- 
structions, Forms, and Practical Directions for the Use of Officiating Ministeis, 
Superintendent Registrars, Registrars, &c. By J. S. Burn, Esq. In 12mo., price 
4s. boards. 

The Practice of Petty Sessions, comprising all the Proceedings, as well Ministerial 
as Judicial, before Justices of the Peace out of Sessions ; to which is added an 
Appendix of Practical Forms ; designed chiefly for the Use of the Magistracy sod 
Solicitors. By John Stone, Esq., Jua of Gray's Inn. 

A Work of merit and recognized utility -, the circulation being already ex- 
tensive. 
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ART. I.— TRIAL BY JURY IN CIVIL CAUSES IN SCOTLAND. 

4 Practical Treatise arid Observations on Trial by Jury in 
Civil Causes, as now incorporated with the Jurisdiction of 
the Court of Session, By the Right Hon. W. Adam, 
Lord Chief Commissioner. 8vo. Edinburgh. Thomas 
Clark. 1836. 

Thb immediate causes which led to the introduction of Jury 
Tnal in civil cases into Scotland arose out of the defective 
constitution of the Court of Session in that country, and 
the immense accumulation of Scottish appeals before the 
House of Lords. With respect to the first of these evils, we 
cannot do better than describe them in the words of a very 
shrewd and able writer in the Edinburgh Review, at the 
period when the proposed alteration of the system was first 
canvassed (1806). 

" This court consists of fourteen judges and a president, 
^ho sit together in one body : but causes do not come before 
this learned crowd in the first instance. Each of the fourteen 
sits for a week, by rotation, in the Outer House : and takes 
cognizance of all the causes which come into the court during 
tfcat period. If the party against whom he gives judgment 
be dissatisfied with the decision, he brings it, by petition, 
^der the review of the whole court : which thus sits> our 
readers will perceive, only as a court of appeal. There are a 
few cases, indeed, which may be brought before it in the first 
instance ; but these form a very inconsiderable part of its 
business. Each of the judges, it will also be observed, has 
Aus a double duty to perform : first, to decide, singly, the 
causes which are brought before him in the Outer House : 

VOL. xvii. R 
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and then to try, with his brethren, the appeals that are brought 
against the decisions of individual judges. 

" There are now, upon the average, about 150 or 200 new 
causes brought every week before the judge sitting in the Outer 
House. It is impossible, therefore, for him to hear pleadings* 
or to give judgment, in one-fifth part of them: and the re- 
mainder are either postponed, or an order is given to state 
them in writing. ... It is calculated, that the whole time 
which any judge can dedicate in court, to the causes which 
depend before him individually, is not more than sixty-four 
hours in the course of a year. 

" Here is the beginning of the . evils which are now felt so 
oppressively. The judge, having no time to hear the causes 
pleaded, directs them to be stated in writing. The other party 
answers in writing also :. and at last the judge finds time to 
peruse these papers. If the cause is not pleaded to his mind, 
he orders more papers; and when, at length, a judgment is 
pronounced, the losing party has it in his power to give in a 
written pleading against that judgment : . and this he may do 
as often as he thinks proper, till the judge chooses to order 
that no more papers shall be received. He is then entitled 
to submit the whole cause, in the shape of a petition, to the 
whole fifteen judges. This petition is printed ; and the court, 
if the case, upon this partial statement, appears attended with 
any difficulty, orders the other party to print a pleading m 
answer to it : additional papers are frequently printed also: and 
after pemsing all these, the judges deliberate, and give judg- 
ment openly upon the cause. Even then, however, the de- 
cision is not final ; and the losing party may argue the whole 
question over again in a second petition. It is only when 
two successive judgments have been given on the same side, 
that the written contest is terminated; and then the unsuc- 
cessful litigant has no resource but in an appeal to the House of 
Lords. This slight view of the proceedings in the Court of 
Session may give our readers a glimpse of the inconveniences 
that result from it ; but it is necessary to look on them a little 
more nearly. Judges, who have no time to hear counsel 
plead, cannot be expected to have leisure for examining wit- 
nesses : accordingly, when it is necessary to go to proof, a 
commission is grafted to some other person to take the depo- 
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sitions of the witnesses, which are all written down, and trans- 
mitted by the commissioner to the Court. No separate judg- 
ment is pronounced. either by the commissioner or the judge, 
upon the import of this written evidence, which becomes the 
subject of new written pleadings before the latter ; and upon 
the import and credibility of which, the most obstinate argu- 
ment is usually maintained till the final issue of the cause. 
The great delay, expense, and unsatisfactoriness of this sort 
of proof, naturally make parties unwilUng to have recourse to 
it; and they frequently content themselves for a long time 
with making contradictory averments, and endeavouring to 
show, by reasoning, that those of their antagonist are impro- 
bable, or that, if they were admitted, they would not make 
out his plea. In order to demur to the points of law main- 
tained by their opponent, it is not necessary, as in England, 
to admit his statement of fact ; so the parties always deny 
both; and they deny both in one and the same pleading. 
Even after proof has been taken, the same mixed form of 
pleading is continued ; they deny that the facts are esta- 
blished, and they deny that they infer the conclusions de- 
duced from them ; nay, they often continue to deny that it 
was competent to bring any proof of them at all. Upon 
this mixed argument, the Judge in the Outer House, for the^ 
most part, pronounces a general judgment for one or other 
of the parties, without explaining particularly whether it is 
grounded upon the evidence or the law, or upon both ; and 
from this judgment an appeal is taken to the whole Court. 
Those who are accustomed to the accurate fonns of pleading 
established in the southern part of the island, will have diffi- 
culty in perceiving the extreme looseness and prolixity of the 
written papers that are given in, even in this mature stage of 
the proceeding. It is rare that either of the parties will admit 
a single fact, or a single argument maintained by his oppo- 
nent ; and as it is equally open to them to make new asser- 
tions, and to offer new proof, as to argue against all that has 
been already obtained, so there is no latitude in which they 
may not indulge themselves in the statement and illustration 
of their cause. They may quote any decision of any Scotch, 
English, or foreign Court, and refer to the authority of any 
lawyer from Papinian to the present Attorney-General ; they 
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may argue from topics of law, equity, or general expediency ; 
and may embellish their arguments with quotations from 
Shakspeare, or choice morsels of Horace. According to the 
vein of their advocate, they may be witty, humorous, or 
pathetic; and may sprinkle their performances with bon' 
mots, or political sarcasms or allusions. The expense and 
delay of preparing these elaborate treatises may easily be 
conceived. They are indeed merely speeches in writing, 
with this additional disadvantage, that though a lawyer may 
be stopped when he wanders from the point in his pleading; 
the unfortunate judge has no resource when he chooses to 
digress upon paper, but must plod through the whole mass 
of eloquence that is laid before him. The oppression to 
which these learned persons are thus subjected is almost in- 
credible. It was calculated by one of their own number, 
about twenty years ago, that every judge had to read, in the 
course of six months of session, about 25,000 quarto pages 
of printed pleadings ; and very nearly as much as half more 
in manuscript from the Outer House. The quantity is now, 
we believe, one-fourth part greater."' 

We make no apology for this long extract from the dis- 
cussions of an antiquated epoch in the course of law reform ; 
because it is important to consider, what were the precise in- 
conveniences sought to be remedied, before we pronounce 
upon the causes of the success (if any) which has attended 
the remedy. Now in this enumeration, by a pmctised lawyer 
(we presume the present Lord- Advocate himself), of the evils 
of the Scottish system, we find none of those particulars in 
which, k priori, the advants^e of a jury over a judge in ques- 
tions of fact is supposed to consist. We find no complaints 
of prejudice and partiality on the part of those high func- 
tionaries — no complaints of their incapacity to decide on the 
truth in matters unconnected with their every-day observa- 
tion, such as commerce and agriculture ; none, in short, of 
those defects which the theoretical panegyrists of trial by 
jury assure us are remedied by. that institution. But we find 
a long list of collateral abuses inherent in the Scottish tribu- 
nals generally— a loose and negligent system of pleading— 

* Edioburgh Review, vol. ix. p. 468, &c. 
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an inconvenient division of judicial functions and apportion- 
ment of judicial duties — all the numerous evils which are 
inseparable from the system of written evidence, as the expe- 
rience of our own equity courts abundantly proves — and a 
very inartificial complication of issues of law with issues of 
fact. These inconveniences were of course, for the most 
part, increased, when matters were removed by appeal to the 
House of Lords ; on which subject Lord Commissioner 
Adam makes the following observations : — 

" The arrear of appeals from the Court of Session to the House 
of Lords (in 1806) had become overwhelming ; and were so liable 
to increase, that it became necessary, not only to apply some 
remedy to clear away the arrear, but also to provide the means of 
preventing future accumulation. Many appeals turned upon pure 
fact; the manner of examining into which produced immense 
volumes of evidence, much of which was irrelevant, and much in- 
admissible. Trying such questions by jury was likely, therefore, 
besides dispatch, to be attended with two admirable effects — 1st, 
stopping such cases from being brought by appeal into the House 
of Lords ; 2dly, creating a judicial system calculated greatly to 
ameliorate both the general law and the law of evidence. For it is 
fl remarkable^ but a just characteristic of trial by jury , that though its 
object is apparently to dispose of the facts by the verdict of twelve men, 
that in truth, by the separation of the fact from the law, it gives a cer- 
tainty and precision to the law, unattainabk when they are complicated 
and mixed up together.*' — Appendix, p. 92. 

This is a remarkable passage, because it shows how in- 
separably the legal accidents of an institution are apt to 
become confounded in our minds (especially professional 
minds), with its essential characteristics. The benefit arising 
from the separation of law and fact admits of no doubt ; but 
the real question, whether an issue of fact is best decided by 
twelve casual arbitrators, or by one experienced and able 
judge, is wholly unconnected with this obvious truth. In 
Charles Lamb's celebrated Essay on Roast Pig, the first dis- 
covery of that delicacy is said to have been owing to an acci- 
dental circumstance ; viz., th6 burning of a house with a pig 
in it. Hence the burning of a house became established in 
the public mind, not as the accidental, but as the exclusive 
means whereby a pig might be roasted ; and whoever invited 
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his friends to partake of it, made a sacrifice of his premises 
in order to treat them. And it was long, adds the ingenious 
writer, before the national mind became persuaded of the 
fact, that by simply burning a few sticks the same object 
might be better attained, through an infinitely lefes expensive 
method. So it is with trial by jury. All the advantages of 
our English common law process are very naturally asso- 
ciated in our minds with that which is its most notorious and 
pubhc feature : we totally exclude from our consideration 
the. question, whether or not that feature might be altered or 
dispensed with altogether, and yet the same advantages re- 
main. The benefits of oral evidence— the benefits of the 
divarication of law and fact, — these are all inseparably con- 
nected, in vulgar estimation, with " twelve honest men in a 
box ;" and whoever seeks to establish the position, that those 
benefits may be retained with a safer and a less cumbersome 
tribunal, will probably have as much prejudice to encounter 
as the philosopher who first preached to the Chinese the 
means of roasting a pig without immolating a dwelling- 
house. 

We will resume this question presently, but must first re- 
turn for a space to the historical part of the treatise before us; 
in which we could have wished that the author had indulged 
in greater details, if the practical character of his essay would 
have allowed it. It was under the Fox and Ghrenville ministry, 
in 1806,^ that the first attempt was made, by Lord Grenville 
himself, to introduce trial by jury in civil cases into Scotland; 
before that period, it existed only in criminal trials and b 
Exchequer cases. A bill was brought in (Lord Eldon being 
dubious rather than adverse), printed, and circulated, but fell 
to the ground with the ministry. In 1808 Lord Eldon took 
up the question as Chancellor ; and a Law Commission was 
appointed to examine into the benefits of the proposed changes, 

> The Court of Session in Scotland was modelled on the parliament of Paris ; 
and its institution was in fact one of the many usages which the Scottish nation 
borrowed from the French during their long political connexion. (Trial by jary» 
and oral evidence, were customary in Scotland as well as in England in earlier 
times.) We may add to the list of its defects, that the ordinary mode of taking 
evidence was extremely bad j commissions being granted, frequently to very in- 
competent individuals, to examine witnesses on the spot, and send up their depo- 
sitions in writing to the Court. 
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of which (so far as the introduction of trial by jury was con- 
cerned) that great lawyer seems still to have been distrustful. 
The Commission reported favourably, but with hesitation. 
Their report lay unnoticed for some time, but " before the end 
of 1812, several cases, turning upon facts alone, had created 
considerable embarrassment in the Scotch appeal jurisdiction 
in the House of Lords ;'* and the pressure of practical incon- 
venience, as usual, at last forced on the long delayed reform. 
Mr. Adam, the author of the treatise before us, then Chancel- 
lor of the Duchy of Cornwall (being very largely concerned 
in Scotch appeal business) was consulted in 1814 by the go- 
vernment of Lord Liverpool; and the bill prepared accordingly 
was carried through both houses with the approbation and 
assistance of nearly all the lawyers of eminence. By this 
enactmeAt power was given to the Court of Session to direct 
in any action, if it should see fit, an issue or issues to be tried 
by a jury of twelve men. The reason of this important dif- 
ference between jury trial as customary in England, and as 
introduced into Scotland (the issue in the former evolving 
itself out of the pleadings, and being directed in the latter by 
the judges in concurrence with the suitors), is obvious enough. 
The Scottish mode of pleading by condescendences and answers 
is loose and argumentative, and not subject to the discipline 
of demurrers. Hence it was impossible to leave the questions 
for a jury to be extracted by force of law from their details. 
The forms of proceeding were in other respects strictly mo- 
delled on those of England : even unanimity of jurors, much 
to the dissatisfaction of many Scottish lawyers accustomed to 
the contrary practice of their country in criminal cases, wa& 
rendered necessary. A peculiar Court was established, under 
the name of the Jury Court, for the trial of these issues; over 
which the writer of the treatise before us was appointed to 
preside. These issues were framed from the process or writ- 
ten instruments before the Court ; the " counsel and agents 
of the parties attending the clerks and the judge, discussing 
the subject, not in formal argument, but in quiet conversa- 
tion." But it appears, according to the Lord Commissioner, 
that it has not hitherto been found practicable to leave these 
issues to be framed by the law advisers of the parties, and that 
the intervention of special officers, (clerks of the Court, styled 
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issue clerkS;) has been always found necessary to reduce them 
into systematic shape. The first act was passed as an expe- 
riment, and its duration limited to seven years. In the mean 
time, however, it received some amendments at the hand of 
Lord Meadowbank in 1819 ; and it was again amended in 
1823, at the expiration of the seven years. By these amend- 
ing acts some species of suits were made absolutely Jury 
Court causes, i.e. the Court of Session was not only autho- 
rized but directed to grant issues in them. Fmally, in 1830, 
the experimental Jury Court was dissolved altogether, and its 
powers transferred to the estabhshed tribunal of the Court of 
Session itself; and trial by jury was thus incorporated with 
the regular judicial system of the country. 

It will be seen at once by the English lawyer that the 
Court of Session was, and still remains, very similar to our 
English courts of equity, only possessing a more comprehen- 
sive jurisdiction ; and that the mode of preparing questions of 
fact for trial by a jury is similar to our own practice of sending 
down issues for trial from one of these latter courts. The 
chief difficulty which the new institution has had to encounter, 
has been in the framing of these issues ; which at first were 
uniformly, to use a phrase inteUigible to English lawyers, 
special in point of form ; while of late years the endeavour of 
the controlling authorities seems to have been to render them 
as general as they could conveniently be inade. Great part 
of Mr. Adam's treatise is devoted to the consideration of this 
question, respecting the most eligible mode of preparing 
issues ; and he leaves it after all in much uncertainty. It is 
in fact the great problem to be resolved in reforming any 
system of pleading — as has been practically experienced m 
our own — how far we may safely proceed in limiting by pre- 
cise and special propositions the question or questions to he 
tried by the judge of the fact in each particular case. The 
danger of too general an issue is not merely that of confound- 
ing feet and law, but also that of surprise on a party who is 
not prepared for the case which his antagonist may choose to 
rely on, — that of too minute and specific pleadings, in the 
narrowing the general merits of a complaint or a defence until 
the decision may take place at last on an issue merely col- 
lateral. Between these two extremes the judges whose duty 
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it is to controul pleadings will perpetually oscillate, and this 
is a defect absolutely inherent in the system of jury trial, 
where one class of functionaries have to prepare for adjudica- 
tion disputes which are finally to be decided by another. It 
was in ljB23 that the occasional use of general issues was first 
introduced into the Scottish Jury Court: previously to that 
time, special issues defining particularly the question to be 
tried were always framed out of the pleadings (technically 
termed summons and defences, condescendences and answers) 
by the officers of the Court. Mr. Adatn's experience inclines 
him decidedly towards the use of the general issue, which he 
has endeavoured to introduce as far as practicable. His ob- 
servations on the relative merit of these two modes of arriving 
at truth may be perused with some advantage by English 
lawyers, as the result of the experience of one who has been 
so largely concerned in the introduction of the EngHsh sys- 
tem into a foreign country : 

" I shall, in what follows, use the words general issue (the mean- 
ing of which is obvious) in contradistinction to general issues upon 
the points of the cause ; and I shall adopt, in my further discussions, 
the phrase, special issues^ to express more shortly general issues on 
the points of the cause, and to render the contrast with the general 
issue more distinct. 

*' A general issue embraces all the questions for trial, which belong 
to the action, in respect of which the issue is framed ; each separate 
point, as it arises in conducting the cause, must be attended to by 
the judge, and laid distinctly and separately before the jury ; thus 
the characteristic feature of this issue is to leave to oral statement, 
by the judge, the different points on which the jury are to find their 
verdict. Or, in other words, by means of the general issue the 
law is separated from the fact during the trial, the judge taking 
care that that office is performed correctly in his observations to 
the jury ; and the points of the cause on which they ^re to find their 
verdict are brought before the jury orally, after the evidence is 
known, instead of having the separation of points effected by a 
special plea put upon the records. 

"Special issues, therefore, on the other hand, present in writing 
the precise question to be tried. A judge, in directing a jury under 
^ general issue, has (besides his direction on the law) two operations 
to perform ; first, to point out the question to be tried, if there is 
only one, and then to tell the jury what points they have to make up 
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their minds upon, in order to form their verdict. In a special issue, 
if there is only one^ the judge need only say, reading the issue, this 
is the question you have to try ; and then he has to tell the jury, as 
in the case of a general issue, upon what points they have to make 
up their minds to enable them to form their verdict. If, in the 
general issue, there are several questions, the judge has then to 
state those questions distinctly and separately, and then to tell the 
jury, as applicable to each of them, the points for consideration on 
which they are to make up their minds to form their verdict. 

'* If there are several special issues to be tried in the same cause, 
the judge has to refer to each of them by reading them, and then to 
tell the jury, as applicable to all the issues, the points arisii^ in 
each of them, on which they have to make up their mind^ in order 
to form their verdict. To recapitulate, the features of distinction 
then are these : where the issue is general, the point or points of 
the cause are stated orally ; where the issue i% special, the point or 
points in the cause are reduced to writing in the issue. The feature 
in which they agree is, that the points on which the verdict of the 
jury is to be formed are in both cases to be stated orally by the 
judge to the jury. The oral statement on the point to be tried 
under the general issue, besides the explanation given by counsel at 
the bar, can be collected with certainty by the various pleadings in 
the cause out of which the issue is framed, viz. out of the sum- 
monses and defences, and the condescendences and answers. The 
advantage attending the course of proceeding by general issue is, 
that the judge can put the point or points of the cause in various 
lights, so as to secure the understanding of it by the jury, and yet 
can leave it with sufRcient precision for their consideration. In the 
case of general issues, whatever may be contained in the various 
proceedings in the cause, is limited by the precise ni^aning of the 
words of the issue. Here the advantage is precision, but the dis- 
advantage is a limitation, which may not embrace all that is neces- 
sary finally to decide the question between the parties, whereas the 
general issue ensures it, provided the previous proceedings in the 
cause contain all the matters of difference between the parties ; and 
as the previous proceedings in the cause can be so managed as to 
combine pure averment with the whole matter in difference, the re- 
sult is, that the oral statement on the points of the cause being re- 
gulated by those previous proceedings, the security against surprise, 
as has already been observed, is perfectly attained. 

It has always appeared to me, that although precision is the cha- 
racteristic feature of the special issue, the judge in dealing with th^t 
issue> (especially if there are more point^«»lhan one, causing several 
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special issues,) labours under greater di£Bculty and embarrassmeiit in 
stating the points for the consideration of the jury, on which to form 
their verdict, than in dealing with the general issue to the same ex- 
tent, or on the same number of points. 

'' In presiding over and directing juries, as far as my experience 
goes, I always found it attended with the greatest advantage, to 
have the question tried under a general issue, by being enabled to 
state all the points fully, and to observe on them in concordance or 
in contrast with each other ; and by stating the question or ques- 
tions of law belonging to each, and pointing out to the jury how 
they were to apply their opinion upon the evidence to the matter of 
law so stated." — p. 33 — 37. 

The following authority may also be cited on the same 
side, being (as Mr. Adam states) the substance of a letter 
which he received from Lord Eldon, in February 1825 : — 

'* ' He (Lord Eldon) could never understand the system of send- 
ing issues of specific &ct by the Court of Session, instead of general 
issues. If it was to be stated to him that such issues excluded 
statement of law to the jury, and the general issues differed in that 
respect, his . experience would have led him to a contrary conclu- 
sion : he was not aware that he had ever sent a question of one simple 
fact to a jury, in the trial of which a question of law might not arise, — 
law which the judge at the trial would state to the jury, and whose 

opinion might, in some form after trial, be reviewed The 

same necessity for stating matter of law, if a general issue is split 
into a dozen specific questions of fact by a dozen issues, exists, as 
if there were only one issue (a general issue), but in the trial of 
which a dozen questions of fact, not specified by such splitting, 
must come to be decided. Therefore (he says). I always use the 
general issue, if the facts to be tried are many and complex.' And 
his Lordship referred to his own judgment in the celebrated case 
of the Earl of Fife v. the Earl of Fife's Trustees. (House of 
Lords, 1823.)" 

There appear, nevertheless, to be differences of opinion 
among the Scottish practitioners respecting the advantages of 
the general issue. And our author admits, that the change 
which took place in English pleading under the new rules of 
1832 has not been without its influence in Scotland, and has 
operated to check the courts there in. the course which they 
were gradually pursuing. The Scottish Law Commissioners, 
in their Report of May 1834, against the expediency of iixtro- 
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ducing trial by jury into the Sheriffs' Courts, notice this vacil- 
lation of practice : — 

" Among the di£ficulties to which we have referred," say they, 
'' we may be allowed to mention^ as one of the first magnitude, the 
adjustment of issues. That is a subject on which the greatest 
variety of opinion has prevailed, from the very first attempt to in- 
troduce jury trial into Scotland down to the present day : and the 
practice has been as various as the opinions. At firsts the dread of 
giving juries an undue control over the law of the case, prompted 
the experiment of special issues, which should embrace all the 
material and disputed matters of fact. This was at length found to 
be unmanageable as a general and unbending rule of practice, and 
a more general issue began to be introduced in many situations with 
much advantage. But recently it has occurred to a great majority 
of the judges, that the use of the general issue has been carried so 
far as to endanger the law applicable to certain important classes of 
cases of very frequent occurrence in practice ; and in these cases it 
has been judged expedient again to limit the issues. We do not 
presume to suggest or indicate any opinion on this very difBcult 
question, but refer to it merely as a striking illustration of tlie 
hazard of extending to the inferior courts an experiment which, 
after so long a time, has, even in the supreme court, lefl a matter 
so essential to the success of jury trial as the adjustment of the 
issue, a subject of discussion or doubt." ^ 

Thus the Scottish lawyers appear to be still on the contrary 
tack from ours; they are beginning to be apprehensive of 
evil results from the substitution of general for special issues, 
and to evince a desire of retracing their steps towards the 
latter; just as we, after a vigorous effort towards abolishing 
general issues altogether (by the rules of 1832), are progress- 
ing towards their re-adoption in particular cases— e. g. in the 
notorious instance of admitting the replication de injuria in 
actions of assumpsit. 

In all other respects, the system of jury trial in Scotland, 
as to the conduct of causes both in court and out of court, is 
borrowed from that which has so long prevailed among our- 
selves.2 We have said that the unanimity required of a jury 

* See Mr. Adam's Appendix, p. 18 ; and Mr. Bell's Examination, &c., published 
in 1825. 

' The Scottish Courts have introduced one little innovation which may occasion- 
ally be very useful : printed copies of the issues are put into the hands of the jurors 
before the case is opened. — p. 175. 



in Scotland. 241 

is at variance with the old Scottish practice in criminal and 
revenue cases : so also is the order of speeches by counsel at 
the trial. In criminal cases, the evidence is first gone through 
on both sides ; the counsel for the prosecution addresses the 
court ; the counsel for the prisoner replies : the former may, 
if he pleases, rejoin ; but the latter has, in this case, the pri- 
vilege of a second reply. There are obvious reasons why 
this practice should have been departed from in civil cases, so 
far as to allow the prosecutor the benefit of an opening 
speech. Without such assistance both judge and jury would 
be too much in the dark as to the nature of the case they are 
to try. But with this exception, we confess we have con- 
siderable doubts whether the English practice, however it 
may be endeared to us by long famiUarity, is in reality con- 
ducive to the interests of justice ; although Lord Commissioner 
Adam seems to treat its introduction into Scotland, along 
with the other features of our process, nearly as a matter of 
course, and makes very light of the opposition that was made 
to it (pp. 168, 169). It is of course sufficiently evident that 
the subject, look at it which way we will, presents only a 
choice of difficulties. But we cannot help thinking, that one 
unprejudiced in favour of any particular arrangement, must 
look upon ours as expressly framed for the promotion of 
vexatious defences and the discouragement of substantial 
ones. Any one who has an answer to make to a complaint 
brought against him, has in general witnesses to substantiate 
that answer. But if he venture to call them, he exposes 
himself to the terrific visitation of the plaintiff's reply. On 
the other hand, the defendant, who has no witnesses, has, in 
nine cases out of ten, no meritorious defence at all ; and the 
law has armed this unworthy champion with the power of thie 
last speech, as if on purpose to chicane, perplex, and worry 
his deserving antagonist. But some one, it is answered, must 
always have the last word, with all the advantages appertain- 
ing to it. We suspect that those who use this argument as a 
sufficient defence of our custom, have not looked at the matter 
beyond its surface. The disadvantage of losing the last word 
is not the only one, nor the chief one, under which the honest 
defendant labours if he calls witnesses ; there is also that of 
having no speech to sum up his evidence — a disadvantage 
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which the plaintiff has equally to endure^ when he is opposed 
to a defendant who has no witnesses. In either case, it is 
the presumably honest party who is put in the most disadvan- 
tageous situation ; and we consider it of such essential im- 
portance to fair play between the parties, that each should 
have the benefit of summing up his own evidence, that our 
own inclination, notwithstanding the additional length which 
proceedings would thus acquire, is strongly in favour of that 
mode of conducting a trial which is now best known as pre- 
vailing at sessions in appeal cases. If the defendant calls 
witnesses, he ought, in our opinion, to have the benefit of a 
second speech at the close of his evidence : the plaintiff's 
reply, now so irresistible a weapon in a skilful hand, would 
then fall comparatively blunt. According to Sir Frederick 
Pollock, this would be in accordance with ancient prac- 
tice : — 

" In Ireland" (says Sir Frederick, in his evidence before the 
Commissioners of Criminal Law) " at the present moment, if the 
defendant calls witnesses in a civil case, one counsel opens the case 
to the jury, and another counsel, at the close of the case, addresses 
the jury upon the effect of the evidence ; and in many cases it is 
essential to the attainment of justice, that the defendant should 
have that privilege 5 it is fallen into desuetude in this country, 
except in certain cases ; it still prevails in commissions of lunacy, 
in proceedings before the House of Commons, in cases of high 
treason, and I am told in some cases at the quarter sessions : and 
it is the opinion of some learned judges, I believe now, that it 
ought to obtain in civil cases : and any person acquainted with our 
trials by jury must be aware that, unless the defendant has the means 
of setting some little matter right where his statement to the jurp is 
different from the evidence actually produced^ injustice very often is 
doner 

But Sir Frederick appears to forget, that the plaintiff stands 
quite as much in need as the defendant, of having the power 
of setting right to the jury any inconsistency between 'his 
opening speech and the evidence he has adduced ; and that 
by the practice which he here recommends, the plaintiff is 
still deprived of this advantage unless the defendant calls 
witnesses. The only refuge from this dilemma is in the prac- 
tice which actually does prevail in appeals at quarter sessions, 
and which Sir Frederick Pollock seems in some degree to 
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have misapprehended ; viz., that each party calling witnesses 
should have a speech at the beginning and a speech at the 
end of his evidence, with a final reply for the plaintiff after 
the second speech (if any) of the defendant. This mode, 
though somewhat prolix, we fully believe to be more satis* 
factory and more equitable than any other. 

We have not space to follow Lord Chief Commissioner 
Adam into the details of the work before us ; nor, in truth, 
would they prove in general peculiarly interesting to our 
readers. The writer's comments are indeed often valuable 
and instructive, as well as the dicta pf grave authorities which 
he has brought together in support of some of his views ; 
but to several of his lucubrations, (as may be naturally con- 
ceived from the short experience which his countrymen have 
yet had of jury trial,) an English student might apply Sir J. 
Mackintosh's answer to Baron de Stael, " we take all that for 
granted." The first head of his Treatise relates to the fram- 
ing of issues, on which we have already made some remarks ; 
the second, to the conduct of trials ; the third, to new trials ; 
the fourth, to bills of exception ; the last, to special verdicts 
and special cases. It is to the fourth of these subjects, being 
ground comparatively little trodden by our own law writers, 
that the attention of English readers will probably chiefly be 
called in perusing the work before us. This ancient mode of 
obtaining a correction of errors in point of law, which has 
been so extensively superseded among ourselves by motions 
for new trial and special cases, has been very carefully and 
successfully put in practice in Scotland ; and we believe that, 
for this result, the profession is mainly indebted to the ef- 
forts of Mr, Adam himself, and to the suggestions of Lord 
Eldon. 

But, before concluding, we are anxious to return for a short 
space to the general question of the expediency of jury trial 
in civil cases. It has formed, as our readers will assuredly 
bear us witness, no part of our ordinary ambition to enrol 
ourselves among the zealous reformers of our institutions. 
The general scope and tendency of our labours in this matter 
have been conservative ; and we have often felt it a duty to 
point out the defects and inconsistencies of the various compre- 
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hensive schemes of law reform which have been brought from 
time to time under our notice ; deeming it the better part of 
the office of the philosophic jurist to amend, rather than to 
remodel ; and of the legal critic to point out the difficulty 
and peril of extensive alteration, rather than to foment that 
spirit of dissatisfaction which is so easily excited against all 
legal systems and institutions whatever. But when the sub- 
ject before us is one which necessarily brings back our atten- 
tion to the first elements of jurisprudence, then we cannot 
think the freest and most speculative investigation misplaced ; 
and feel that the salutary prejudices (if such we may term 
them) of the practical lawyer are for a time to be laid aside. 
In discussing the expediency of trial by jury in civil cases as 
a general question, we are advocating no specific change in 
our own jurisprudence ; and, were we inclined to do so, we 
feel that this usage is far too intimately interwoven with our 
system to admit of the bold experiment of its abolition, 
although it is in each successive generation more and more 
evaded and superseded by the increasing power of courts of 
equity — by the frequency of arbitrations — by those^ improve- 
ments in our system of pleading which have brought the 
issue more directly under the eye of the judge before it is 
submitted to the hazardous determination of a jury. But 
when the subject before us relates to the introduction of this 
same system into a new country, with all its peculiarities and 
eccentricities of detail, like a full-grown tree, transplanted 
with the earth clinging to its roots into a distant soil, we feel 
ourselves at liberty to canvass it with all the boldness and 
impartiality with which foreign institutions are criticised. 

We would willingly assume, as far as our argument is con- 
cerned, that the* evidence is in favour of the experiment 
having worked well in Scotland. We are not disposed to 
rely alone on Mr. Adam's panegyrics on the system, because 
he is clearly and not unnaturally prejudiced in its favour. 
He had a great hand in its introduction, and to his manage- 
ment of it when placed at the head of the Jury Court no 
small share of its good success, whatever that may have been, 
is fairly attributable. His reputation in the professional 
world has been as it were identified with it ; and it has pro- 
cured him the satisfaction of many a compliment and con- 
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gratulation from the sages of the law with whom he has been 
placed in contact, which are all very accurately reported in 
different parts of the volume before us. But we believe we 
might refer to the testimony of considerable names, both 
among lawyers and the laity in Scotland, in its favour. In 
the article from which we have quoted at the beginning of 
this paper, the Edinburgh Reviewer (whom we cite because 
that journal was then conducted by some of the ablest advo- 
cates of Scotland, and may be fairly taken as an index to 
professional opinion), has brought together with no common 
skill all the arguments against the adoption of trial by jury in 
civil cases ; and concludes by voting in favour of it merely as 
an experiment, and as the only method yet suggested of 
remedying the abuses of the existing system. In a later num- 
ber, published not many years after the introduction of that 
experiment, we find it already spoken of as the most important 
reform in Scottish jurisprudence which has been effected in 
the course of the present century. Yet it may be mentioned, 
on the other hand, that the law commissioners of 1834, do 
not appear so perfectly satisfied of the success of the innova- 
tion, when after twenty years experience they refiise to extend 
it from the superior to the inferior courts of the country. 
'' Many of the difficulties that early presented themselves as 
a bar to its utility,'^ they say, " still exist. The pleading's 
are improved, and the practitioners more conversant with the 
general machinery of jury trial; but much remains to be done 
before it can be fairly incorporated in our practice, and points 
of essential importance to its success are still matter of dis- 
cussion in the profession, and even among the judges them- 
selves," When we find that the ablest Scottish practi- 
tioners seem still to have acquired very little insight into the 
practical .management of jury trial, when the same Commis- 
sioners report that *^ it would be useless to pursue for .£'100 
before a jury in Scotland, even with the certainty of gaining, 
Qs the costs not admitted would cover the sum.*' When we 
find (if we do not misunderstand the returns) that not above 
fifty or sixty cases on an average are brought before a jury in 
the year ; — and still more, when, notwithstanding this paucity 
of cases, we observe one ominous token apparent on the very 
face of the Lord Chief Commissioner's book, more than one 
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half of which is occupied with the discussion of new trials, 
special cases, bills of exception, and other ingenious devices 
for correcting the errors of those very juries which he delights 
to panegyrize, — we cannot avoid entertaining a suspicion that 
Bentham's prophecy has come to pass, that the experiment 
in Scotland has in reality /aiZcrf, and a most costly experiment 
it has been. 

But whether it has failed or succeeded makes little differ- 
ence to our argument. Were we to admit the amount of 
benefit which is claimed as the result of this institution in 
Scotland by its warmest partizans, we should still feel that 
our original question remained unanswered^-^whether the 
benefit was derived from the actual institution of the jury itself, 
or from those other collateral advantages which belong to 
our mode of jury trial. The most important of these are, as 
we have said, the admission of oral evidence,*" and the sepa- 
ration of questions of fact firom questions of law, both of them 
utterly unknown to Scottish civil jurisprudence before the 
reform of 1816. It may be worth while to look a little closer 
at this subject. 

We have said that the manner in which questions of fisu;t 
are submitted to a jury in Scotland, notwithstanding the par- 
tial adoption of the general issue, still resembles no part of 
our practice so much as the mode of sending issues out of a 
court of equity to be tried before a common law judge. And 
surely there is no one part of our system which seems in itself 
so repugnant to reason, and which causes so much of vexa- 
tion, and even of injustice, as this custom, by which a Chan- 
cery judge feels himself obliged in certain cases to abdicate 
his functions when the litigation before him evolves a disputed 
matter of fact. After all the expense and delay of the pre- 
paratory steps of a suit in equity ; when both the Court and 
the parties have begun at last to see their way, and a reason- 
able prospect appears of the final decision of their quarrel; 

* The Quarterly ReFiewer of the Lord Chief CommisiioQer's book informs ui 
that Dugald SUwart's Scottish prejudices agaiost jury trial in civil oases were con- 
verted into admiration, by the accident of his witnessing an able cross-examioa- 
tion in an English court, on a case of trespass to real property. This is an addi- 
tional illustration of our position. Dugald Stewart's admiration was not of the jury 
itself, but of the mode in which truth wat elicited for its adjudication. 



in Scotland, 247 

they are all at once sent abroad to stake the event on that 
most uncertain of all hazards, the verdict of a country jury. 
The matter is probably a difficult one, perhaps a question of 
pedigree, of boundaries, of the customs of a manor or liberty ; 
all points which may depend on a nice balance of conflicting 
evidence, or on the careful piecing together of loose and dis- 
arranged fragments of testimony. What a spectacle does 
such a proceeding exhibit to one uninfluenced by the ancient 
English prejudice in favour of trial by the country ! That 
which on such occasions is really the best evidence, — the re- 
searches namely of impartial inquirers, the testimony of books 
and antiquarians, — is carefully excluded by the unbending 
and necessary strictness of the law. The greater part of the 
trial is usually spent in wearisome contests, arising out of the 
efforts of advocates to insinuate inadmissible evidence, for the 
purpose of prejudicing the minds of the jury which they are 
not permitted directly to influence by its production. The 
judge, labouring almost wholly in the dark and often unable 
in the least degree to comprehend the tactics of the exposing 
parties, is so closely occupied in watching and defeating their 
various manoeuvres as scarcely to have time for weighing the 
legitimate evidence before him. The leading counsel, well 
aware of the imperfection and ineffective nature of the testi- 
mony on which their case rests, rely almost wholly on their 
own powers of declamation or sophistry, and often sacrifice 
the most essential parts of their respective cases in order to 
jockey each other out of the reply. The jurors, wearied, out 
of humour, and for the most part wholly unaccustomed to 
habits, of attention and investigation, decide as fortune pleases, 
their best chance of avoiding error being, to shut their ears 
pereeveringly to the blandishments of counsel, and follow, 
if they can catch it, the leaning of the judge, who himself, 
conversant only with that very small proportion of the facts 
of the case which has been elicited in the viv& voce examina- 
tions, has to grope throughout his summing up after those 
slender glimpses of light which the course of the trial has 
afforded him. 

Is there any one conversant with English courts of justice, 
who will accuse us of having too highly coloured this picture? 
And is there any one, seeking the decision of a naked ques- 

s2 
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tion of property and confident in the justice of his cause, who 
would not rather submit it to the decision of a single enlight- 
ened arbitrator, than to that of any twelve among the yeomen 
or squires whose rustic names appear on the sheriffs' slips of 
parchment ? 

If this be so obviously the case, the question inevitably 
forces itself on our minds, why judges in equity, with a 
large portion of the facts of a case already elicited and elabo- 
rately displayed before them, are so often reduced to desire 
the assistance of a verdict in a court of common law ? We 
cannot bring in a more competent witness to answer this 
inquiry than Lord Eldon himself — the great leviathan of 
chancery, or chancelier-monstre of modern times. In the case 
of Smith V. Macneil, (July 1814,) 2 Dowl. 644, he is reported 
to have expressed himself as follows :— 

<* He could not help saying, that this was one of those cases 
which compelled one extremely to lament the want of inclination 
which prevailed in Scotland, to adopt trial by jury in civil proceed- 
ings. It might be introduced gradually — first, for instance, in 
questions relating to boundaries in great wastes. He would be a 
bold man who would say that this house was as competent to decide 
such questions as a jury would be, who might be acquainted with 
the indicia of these boundaries. It had often occurred to him in 
reading these cases, as it sometimes occurred to him in Westminster 
Hall, that if, instead of being confined to the deposition in his hand, 
be had a witness before him, he would ask him a hundred questions, 
in order to get at the whole of the case ; and equity here might in 
iitch cases direct an issue, in order to get at the better modeofexamina- 
iiony* 

Here — and we say it with the reserve of the unfeigned re- 
spect due to the authority of the judge in question, who 
perhaps has never been equalled in point of intimate acquaint- 
ance with the practice of both branches of our jurisprudence— 
we cannot but think that Lord Eldon has advocated trial by 
jury as English lawyers generally do, for the sake of its col- 
lateral and not its intrinsic advantages. His first i*eason 
appears to be, that a jury may be personally acquainted with 
the subject-matter in dispute — a case, as we all know, of 

^ See Mr. ^darn's Appendix, p. 96. 
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such rare occurrence as to be of very little weight in balanc- 
ing the general merits of the institution. But his second 
reason expresses, as we take it, the very feeling which in- 
duces equity judges to grant issues where they can— the 
desire, namely, that the case may be investigated by oral eX' 
amination. Give the judge this power for his own use — ^let 
him have the advantage of the presence of the witnesses, and 
of their subjection to the questioning and cross-questioning 
of counsel — and is it to be supposed that he, acquainted with 
the merits of the whole cause, and having assisted throughout 
at the gradual development of the truth, would feel the 
slightest wish to shift the i-esponsibihty of decision from his 
own shoulders to those of twelve jurors, whether common or 
special ?* We are not unmindful of the great controversies 
which have been excited by the question, whether or not oral 
evidence should be admissible in Chancery : it was much and 
ably discussed before the Chancery Commission of 1825. 
We are quite aware also that its introduction would be in 
effect an entire revolution in our jurisprudence, — that courts 
of equity must be put on an entirely new footing to enable 
them to undertake the additional amount of business which 
would thus devolve on them. But we are not now engaged 
in the consideration of practical reform so much as of abstract 
theory; and we have little doubt that a court armed with 
the powers and advantages which a court of equity possesses 
^especially that of examining the parties to the suit on oath 
—together with that of oral examination, now almost con- 
fined to the courts of law (being rarely employable and still 
more sparingly practised in the masters' offices), would be as 
far superior to any tribunal which we now possess for the 
discovery of truth, as the decision of a single practised and 
vigorous mind is to the sentence of a dozen chance individuals, 
ignorant, timid, and corruptible. Viv^ voce evidence, and 
the examination of parties, are a pair of powerful implements, 
sharp as two-edged swords for the dividing asunder of truth 
fi'om falsehood. Our jurisprudence has discreetly determined 
that the use of two such weapons was too great an advantage 
to entrust to either tribunal, and has accordingly allotted one 
of them to each. Common Law and Chancery are, like the 
beautiful brother and sister in Martial's epigram — ^'Lumin^ 
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Aeon dextrOj captaest Leonilla sinlstro" — and could either of 
the tribunals accomplish the poet's wish, by borrowing the 
single eye of the other, we suspect that justice would be often 
a gainer by the transaction. 

What this imaginary Court might be among ourselves, such 
a tribunal the law reformers of 1815 could, if they pleased, 
have erected in Scotland. Nay, they might have done more; 
for, as the jurisdiction of the Court of Session extended &r 
into the domains of equity as well as of common law, they 
might have applied to many of those cases which, among 
ourselves, are subject to the very imperfect process of equit- 
able jurisprudence, 'the benefits of viv4 voce examination, 
and the other advants^es of trials at common law. They 
might, in short, have selected and united the best features of 
both the systems, without running any of that danger which 
would be incurred in England l^ their forced amalgamation. 
They might have constituted a judge, whose decision should 
have been equivalent to the verdict of a jury ; who might, in 
the same manner, have received the issues sent down to him 
from the Court above, divested, as far as the means of that 
Court would admit, of all legal ambiguity ; and who might 
have effected, in his own breast, the separation of the naked 
question of fact from the residue of law still mixed up in 
those issues, more quickly and certainly than our complex 
tribunal of judge and jury is now able to do. They would 
thus have secured to that nation the benefits of a cheaper, 
more expeditious, and far more satisfactory, because more 
public, trial of civil rights than is enjoyed by any continental 
people ; firee, at the same time, from the obstructions inter- 
posed by the incompetency and ignorance of juries between 
the Court and the parties in England. 

Trial by jury in civil cases was once known, in one fonn 
or another, to every people of the Gothic stock. All pro- 
bably felt it as an incumbrance; for all, except ourselves, 
gradually discarded it. But their own intelligence was insuf- 
ficient to provide a substitute. They lost with it all the bene- 
fits of open trial, and fell under the cumbrous process and 
manifold chicanery of the degenerate Roman law. We alone 
retained, and jealousy guarded it, associating it by some con- 
Itised mode of reasoning with the preservation of our-national 
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liberties; and as our process was gradually improved, and 
the machinery of our courts of law became in the main more 
excellent than any similar institution has ever been, we ad- 
mired and cherished it the more, and persuaded ourselves that 
the very heart and vivifying principle of the whole system lay 
in that which more dispassionate observers might have pro« 
nounced a needless and unsightly excrescence. The system 
might have been freed from that excrescence ; if not by our- 
selves, at least by the Scots, and perhaps by the Americans J 
Both threw away the opportunity : and it is perhaps more 
satisfactory to our national vanity that they did so ; other- 
wise, inst^sid of floundering behind us, as they are now doing, 
in the mire of our own old and narrow lane, they might have 
been advancing many a league a-head of us in the railroad of 
modem improvement. 

We have studiously avoided any allusion to trial by jury 
in criminal cases, the excellencies and defects of which are, 
in great measure, of a different character, and embrace 
many additional considerations ; and it must be remembered, 
that under the same category with criminal cases, should 
be ranged a great many of those which our law regards 
as civil — complaints arising out of simple injuries to person 
or property, such as assaults, libels, slanders, and many 
species of trespass not involving the t trial of a right. All 
these we leave apart; merely observing, that the ordinary 
arguments drawn up in favour of trial by jury by our writers 
on jurisprudence apply to them most forcibly, if not exclu- 
sively, and are often utterly out of place when employed to 
prove the universal excellence of the institution. 

* The question has of late years been much discussed in America, and many of 
the most enlightened American jurists have declared against trial by jury in civil 
casesi-^Edit. 
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ART. II.— life: of lord KENYON. 

It is related in the amusing life of Sir Leoline Jenkins that 
the French courtiers seemed to entertain but a mean opinion 
of him, being not a man of finesse, or of easy carriage and 
assurance, and that one of them, more conceited than the 
rest, asked him in what place or country he was bom ? Sir 
Leoline answered that he was a Cambro-Briton ; but the 
Frenchman being still at a loss, desired to hear some of the 
language of the place, and the expression he chose was "Nid 
with y bag mae adnabod cyfFyldy," which is a Welch proverb 
signifying that the goodness of a woodcock was not to be 
known by his bill. The quaint truth of this national adage 
was not more applicable to the homely but excellent Admiralty 
judge than to the subject of the present memoir. Seldom 
have great talents and profound acquirements been arrayed in 
a more ungainly garb, or more disfigured by an uncouth ad- 
dress. But in retracing his course we shall discover concealed 
beneath .obvious defects of speech, and mien, and manner, the 
presence of those qualities which entitle their possessor to 
rank among the best and most able of our lawyers. 

Lloyd Kenyon, second son of Lloyd Kenyon, by Jane, 
daughter of Robert Eddowes, of Eagle Hall, in Cheshire, was 
born at Greddington, in Flintshire, on the 6th of October, 
1732. His father descended from an old Lancashire family, 
which had migrated into North Wales at the beginning of 
the century, lived independently on a small income as a 
country gentleman, and held that brevet rank which is con- 
ferred by a commission of the peace. Young Kenyon was sent 
early to Ruthin grammar-school, which retains a long esta- 
blished reputation of being one of the best classical founda- 
tions in the Principality. Here, however, the boy only staid 
long enough to acquire a little Latin, and no Greek. His 
father's fortunes did not permit his remaining a sufficient time to 
drink deep at the well of classical knowledge, for he had thr^ 
brothers, and was not destined for any of those professions 
which were then thought to require a matured education. At 
the age of 14 he was articled to Mr. Tomlinson, an attorney in 
large practice at Nantwich, in Cheshire. In the office of this 
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gentleman he laboured assiduously seven years^ and became so 
great a favourite from his shrewdness, diligence, and thrift, 
that he expected, at the expiration of his clerkship, to be ad- 
mitted into partnership. Fortunately for the clever lawyer, 
and for the law itself, these expectations were not realized. 
The terms could not be arranged, and conscious that he was 
fitted for better things than the litigation, or conveyancing 
business, of a little provincial town, Kenyon determined to 
attempt the higher walk of the profession, and to venture on 
London. Accordingly in the summer of 1754 he took 
chambers in the Temple, and was matriculated at Lincoln's 
Inn. Thirty years afterwards he was unpleasantly reminded 
of Mr. Tomlinson and Nantwich by having to pass from his 
seat of justice in the Rolls Court into the witness box of 
the King's Bench to prove the execution of a deed, to which 
be had been an attesting witness. 

The life of a student shut up with his books in a fourth 
story of Brick Court does not present many topics of personal 
detail. Thrown on his own resources, narrow and scanty as 
they were, Mr. Kenyon knew that he must be the artificer of 
his fortune, and appUed himself with hearty good will to the 
task. To become a proficient in the science of the law was 
with him an absorbing passion — " his food, his sleep, his study, 
and his pastime.'' Like the venerable judge to whom we have 
before compared him, he had such a remarkable settled gravity 
and serious deportment, that even- in the youthful part of his 
life he displayed but little of the youth. Against the coarser 
vices his correct moral principles proved an easy safeguard, 
and he had no relish or leisure for dissipation. Dancing ap- 
peared to him what Cyril Jackson termed it — " a roundabout 
way of reaching the bottom of the room ;" could his finances 
have allowed a visit to the ballet he would, with Southey, " have 
hamstrung those fellows at the Opera ;" to him the reading of 
Paradise Lost would have been, in the phrase of Fuseli, " a 
very tough job.'' Apollo and Littleton, says an old poet, 
seldom meet in the same brain, and it must be confessed, that 
however deeply imbued with the spirit of Coke on Littleton, 
the organ of imaginativeness was wanting. He tolerated 
occasionally, but could not enjoy, the drama. Thus in later 
days he dropped asleep amid the tumults of drum and trumpet 
at the first representation of PizarrO; and Sheridan was piqued 
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to exclaim, ^'Alas! poor man he fancies himself on the 
bench !" But in truth the lawyej felt drowsy, because his 
senses were &r away, because he was not on the bench. To 
a young man of his staid temperament, the scantiness of his 
purse proved but a slight inconvenience, and he rated highly 
the habits of frugality and tempei*ance with which it enforced 
compliance. Far from i^reeing with the Roman satirist, 

^' Haud facile emergunt, quorum virtu tibns obstat 
Res angusta domi," 

which our great moralist has well rendered 

**Slow rises worth by poverty deprest," 

he thought the reverse of this axiom more consistent with the 
truth, and that it was a serious disadvantage to a young man 
going to the bar, paradoxical as the remark might appear, to 
be sufficiently provided for. When asked by a rich friend as 
to the probable success of his son, he thus pithily gave the 
fruits of his experience, " Sir, let the young man forthwith 
spend his fortune, marry, and spend his wife's, and then he 
may be expected to apply with energy to his profession." In 
the same spirit Erskine spoke of his wife and children twitch- 
ing at his gown, and constraining him to exertion ; but with 
all deference to these great authorities, we dare not recommend 
any of our young friends to hazard the experiment, lest their 
nerves perchance should be shattered, and their strength of 
mind broken for ever, beneath the combined pressure of anxiety 
and privation. • 

Among the few fellow-students with whom Mr. Kenyon 
formed an intimacy, from their dining together in hall during 
term, were two young men of very different habits and dis- 
positions from his own, but united by similarity of studies, 
and destined to play distinguished parts in after-life, — Dunning 
and Home Tooke. " They used generally," says Steevens, 
" in vacation time to dine together at a small eating-house 
near Chancery Lane, where their meal was supplied to them 
at the charge of 7Jd. a head." " Dunning and myself," 
added Tooke, when telling this to his friend Steevens, " were 
generous, for we gave the girl who waited on us a penny a 
piece, but Kenyon, who always knew the value of money, re- 
warded her with a halfpenny, and sometimes with a promise^'' 
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As he had no false pride, he was not ashamed in his days of 
greatness to allnde to these humble meals, and point out the 
place where the ham and beef shop stood. With Tooke the 
companionship was of short continuance, for a man of his 
strict piety could not endure to shake hands with a latitudi- 
narian both in religion and politics, but the intimacy between 
him and Dunning endured through adverse and good fortune 
to the last. That mercurial lawyer, with habits of application 
neither close nor systematic, enjoyed the happy gift of oratory 
which Mr. Kenyon wanted, and rose rapidly in name and 
fortune, while his more saturnine friend remained compara- 
tively unknown. In the life of Murphy there is given an 
amusing instance of the way in which he loved to play with 
his petulance. When Mr. Kenyon came to the rooms of the 
new member for a frank, he directed it " North Wales, near 
Chester,*' an addition which so wounded the jealous spirit of 
the ancient Briton, that he threw down the envelope in wrath, 
and exclaimed, ''Take back your frank. Sir, FU have no 
more of them." Dunning interposed between him and the 
door, and soon pacified his choleric, but useful friend. He 
could not afford to part with an associate, whose diligence 
often supplied him with cases for which he might otherwise 
have searched in vain. He, in turn, supplied valuable memo- 
i^nda of the arguments he had urged in banc, and the admi- 
rable judgments of Lord Mansfield. These our young lawyer 
carefully noted in his common-place book, and contrived to 
amass a large collection of MSS., which were in general more 
full and complete than the reports of Strange and Salkeld, 
and even Burrough, and to which he often referred with satis- 
faction in his decisions on the Bench. Mr. Kenyon was 
called to the bar in Hilary Term 1761, but the conversion of 
the student into an utter barrister was a change merely nomi- 
^^1. He had no professional connexion in London, and dis- 
<lained to stoop to those petty artifices, by which, in the 
absence of interest, a business may be sometimes forced. 
Though year after year passed away without introducing more 
than an occasional client to his chambers, he studied as hard 
^s if he had seen the large fees in present, and the judgeship 
in distant perspective, which at length so amply rewarded his 
labours. One line — a line fraught with instruction — includes 
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eventually prevail over adverse fortune and neglect. Several 
of Lord Kenyon's most distinguished colleagues had to 
struggle at starting with similar discouragements. Thurlow 
wasted in taverns the evenings for which the profession had no 
call ; Grant bore a musket in Canada to relieve his vacant 
hours ; and Scott travelled his northern circuit in the hopeless 
security of undisturbed leisure. But they neither gave way 
to despondency nor carelessness, and to the clouded dawn of 
each a bright day succeeded. 

Mr. Kenyon had been twelve years in the profession, and 
had attained the mature age of 39, before he ventured on the 
important step of matrimony. The fact of his contemplating 
such an eventful change furnishes sufficient evidence of the 
increased entries in his fee-book ; for on a person of his pni- 
dent and calculating character, no maxim of the political 
economy school was likely to be more binding than its 
favourite rule, that without an adequate fortune a man has no 
more right to take a wife than to set up a carriage. In 1773 
he was married to his cousin Mary, third daughter of George 
Kenyon, of Peele, in Lancashire, a lady whose disposition 
accorded happily with his own, and with whom he led a long 
life of domestic comfort. By this union he had three sons, 
two of whom survived him, and to whom he bequeathed his 
accumulated gains and savings, a fortune of 300,000/., besides 
conferring upon them during his life-time sinecure offices of 
considerable annual value. Each succeeding year, which 
brought its additional tribute to the amassing this ample 
fortune, proved that he had not commenced an establishment 
rashly. His name became familiar to those who had the 
conduct of causes, as a forcible, though not an elegant advo- 
cate, whom they might depend upon for being, in conven- 
tional phrase, always up to his points, and conversant with 
his brief. In 1779 he was retained as one of the counsel for 
Lord Pigot, in the state prosecution of Stratton and others 
for deposing him from his government. The trial, dull and 
uninteresting in itself, is distinguished by the pei fbct galaxy 
of counsel it included, all of whom were either ennobled or 
preferred to high station, — Wedderbunie, afterwards Ep»*' 
Rosslyn; Wallace, Attorney-General; Mansfield, in ^ 
Chief Justice of the Common Pleas j Duiiuing, Lord Ail 
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too; Kenyon; Arden, Lord Alvanley; Wilson, in 1786a 
judge of the Common Pleas ; and Erskine, Chancellor. A 
few months later we find Mr. Kenyon selected to be leading 
counsel for the eccentric Lord George Gordon, when the in- 
tolerant turbulence and fanatical fury of a miscalled Protes- 
tant mob had brought down on the head of their foolish leader 
a prosecution for high treason. The choice was not a happy 
one, for the clever equity ^raftsman wanted oratorical power, 
though he harangued the jury with much homely vigour. 
His junior, however, Mr. Erskine, amply atoned for his 
leader's deficiencies in the art of rhetoric ; and the appearance 
of the prisoner himself, standing at the bar with a large Bible 
spread open before him, fi-om which he prayed permission to 
read four chapters of Zechariah, is said to have moved the 
jury to compassion. "I never yet," said Mr. Kenyon, 
'^ stood as counsel for a person who had so great a stake put 
in hazard. You are to separate one transaction from another, 
and to see how far each goes separately. You are not to 
bundle them together, and see whether this bundle of no- 
things can make out something. You must be cautious in a 
case of blood." A chance answer to one of his questions in 
cross-examining one of the principal witnesses for the prose- 
cution, tended more to the acquittal of his client, than all his 
rough-shod arguments. It is a curious instance how success- 
fill the bullying system may sometimes prove in trepanning a 
jury. The witness had described one of the mob carrying a 
flag as a brewer's servant: — "he appeared to me like a 
brewer's servant in his best clothes." 

'* Q. How do you know a brewer's servant when he is in 
his best clothes from another man ? 

A. It is out of my power to describe it better than I do : 
he appeared to me to be such. 

Q. I ask you how, by what mark do you distinguish a 
brewer's servant fi-om another man ? 

A. There is something in a brewer's servant, in his condi- 
tion different firom other men. 

Q. There may be, for what I know ; but tell me how you 
distinguish a brewer's servant from another man ? 

A. Be so good as to state the question again. 

Q. If there can be a doubt What the question means in 
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anyone of this audience, you shall have it repeated. You 
said this man was like a brewer's servant. I asked you, by 
what mark you are able to distinguish a man to be a brewer's 
servant rather than of any other trade ? 

A. I think a brewer's, servant's breeches, clothes and stock- 
ings have something very distinguishing. 

Q. Tell me what in his breeches, and the cut of his coat 
and stockings it was by which you distinguished him ? 

A. I cannot swear to any particular mark." 

The poor man, too much bewildered to explain his meaning, 
though very easy of explanation, was hooted from the box 
as if he had sought to impose on the jury, and Erskine, in his 
able address, dexterously confirmed their suspicions, that a 
perjured story had been wonderfully detected. " You see, 
he remarked, " by what strange means villany is discovered ; 
perhaps he might have escaped from me, but he sunk under 
that shrewdness and sagacity which ability without long 
habits does not provide. Gentlemen, you will not, I am 
sare, forget whenever you see a man about whose apparel 
there is any thing particular, to set him down for a brewer's 
servant." This delicate compliment to his superior skill must 
have afforded great pleasure to Mr. Kenyon, for even the 
hardest natures are soothed by adroit flattery, and led, no 
doubt, to that friendly feeling, amounting in later days to a 
kind of paternal regard, with which he viewed such a courteous 
junior. His name had now become common in the mouths 
of men, and on the arrival of those halcyon days to the 
leaders of the profession, — times of trouble to the state, and 
change in the cabinet, — on the accession to power of the Fox 
and Rockingham administration in April, 1782, he was ap- 
pointed Attorney-General in the room of Wallace. The sur- 
prise at his promotion is said to have been the more general 
from his not having previously filled the oflSce of Solicitor. 
Mr. Kenyon had never taken any part in politics, and cer- 
tainly could not be accused with truth of being a Foxite ; 
hut whether he owed his appointment to professional merits, 
or to the friendship of his poweiful patrons. Lords Thurlow 
and Ashburton, the choice did the ministry honour. The 
Chancellor at the same time nominated him Chief Justice of i 

Chester; a union of characters, which however objectionable i 
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in principle, has been frequently made by successive adminis- 
trations. There passed some notes relative to this appoint- 
ment, which contain beautiful specimens of the Spartan. 
Seijeant Davenport, wishing to chime in with Lord Thurlow's 
humour, wrote the pithy question, " The Chief Justiceship of 
Chester is vacant, am I to have it?*' The reply was equally 
short and to the point, " No, by G^d, Kenyon shall have 
it." 

The new Attorney-General appeared to entertain as little 
notion of official intrigue, or ministerial subordination, as if he 
had been a back woodsman newly caught. Having been 
elected into parliament by a close borough, he commenced 
his career against public accountants with such violence as to 
fill the Treasury bench with consternation, and elicit a friendly 
caution from Fox. When Lord John Cavendish, then Chan- 
cellor of the Exchequer, moved a resolution prohibiting offi- 
cers from making any use of the public money in their hands 
for their own advantage, he declared " he did not mean to 
oppose the resolution, but at the same time he would not have 
it understood that he precluded himself in the smallest de- 
gree from a full right and liberty to have discussed in a court 
of justice the question, whether the public might not call upon 
the great servants of the public to account for the great 
emoluments they had made by means of the public money. 
He did not mean to give any opinion on the subject himself, 
but he was determined to be at liberty to have it discussed 
before a proper tribunal, if such a discussion should appear 
to him necessary. He spoke not from any ill-will to any man 
alive, but solely from a sense of duty in an office which he 
had been unexpectedly, as he was undeservedly, called to fill. 
He did not know how long he might remain in it, but if he 
should be dismissed from it he should return to much domes- 
tic happiness, which he had enjoyed before he had been called 
into public life, but while he remained in it he was determined 
to do his duty." The introduction of these topics proved not 
less invidious than unfortunate to his colleagues. 

It was urged triumphantly, *' why should the executors of 
Lord Holland have many years to pay in his balances; and 
gentlemen made no secret of their having come down to the 
House from curiosity to hear how the Right Honourable 
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Secretary (Mr. Fox) would behave in a cause in which he 
was so greatly concerned. There certainly had not been, 
within the memory of the father of the House, so intractable 
an Attorney-General, whose stubborn independence of minis- 
ters contrasted strongly with the rough thorough-going parti- 
zanship of Thurlow, and the servile suppliancy of Wedder- 
bume. He moved six resolutions ; and even when his four 
first had been agreed to, this pertinacious law officer of the 
Crown (not the servant of the ministry), withdrew the two 
last obnoxious resolutions, but moved with a determined 
honesty as if butting down his coUei^ues — " That leave be 
given to bring in a bill to direct the payment into the Ex- 
chequer of the respective balances remaining in the hands of 
the Right Honourable Richard Rigby, late Paymaster-General 
of his Majesty's forces, and of the Right Honourable Wel- 
bome Ellis, late Treasurer, of his Majesty's Naw. for the use 
and benefit of the public, and for indemnityuig tnem in re- 
spect of such payments, and against all future claims I'elating 
thereto." The result might have been foreseen. The sup- 
porters of the late government, aided by the personal friends 
of two influential statesmen, divided 127 to 116, and left the 
new ministry, as yet scarcely settled on the Treasury bench, 
in a mortifying minority. 

When on the death of the Marquis of Rockingham, and sub- 
sequent change in the premiership, Mr. Fox and a portion of 
the cabinet withdrew, Mr. Kenyon retained his office with Pitt 
as Chancellor of the Exchequer, and went out with the Shel- 
bume administration in the spring of the following year. In 
December again, when the India Bill had wrecked the unfor- 
tunate coalition, he was re-appointed Attorney-General, having, 
while the ministerial changes were in progress, asserted his 
perfect independence. " He was not," he said, " in the 
secrets of those who were just gone out, or of those who were 
coming in, and therefore he did not know what measures were 
likely to be adopted ; he did not know whether the Parlia- 
ment would be dissolved or not, and, if it should, he did not 
know that he should have a seat in the next House of Com- 
mons, nor indeed did he wish- it ; but let what would happen 
on that head, he would vote according to his conscience." 
After the recess the Attorney-General moved, for the second 
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time, " that the Right Honourable Richard Rigby, late Pay- 
maBter-General of the Forces, do deliver to this House an 
account of the balance of all public money remaining in hi& 
hands on the 18th and 19th days of November last," stating, 
ai^ a justification of his perseverance, ^^tbat the obligation of 
the oath he took when he was sworn into office compelled him 
to see that, as far as in him lay, all the money belonging to 
the pubUc should be paid into the Exchequer with as little 
delay as possible." 

Mr. Rigby declaimed with great vehemence against this 
harsh proceeding, complaining that he had not received that 
civility which was generally shown between man and man, 
and appealed to the House if any one in his situation had 
ever met with such treatment from an Attorney-General 
This prodigious obligation upon oath, ^^ he remarked sarcasti- 
cally, which galled the learned gentleman so much, was never 
felt to such a degree by the most able, honourable, and learned 
of his predecessors. Lords Camden, Thurlow, Loughborough, 
and the late Mr, Wallace, whose characters, he hoped, he 
might venture to oppose to that of the learned gentleman, 
never felt that the duty of their oath called for such a mode 
of proceeding as was that of the learned gentleman/' 

Mr. Rigby was at length driven, at much personal incon- 
venience, to furnish* a clear debtor and creditor account with 
the public. With less success, but with equal zeal, to effect 
useful reforms, Mr. Kenyon introduced a bill, which passed 
through a committee of the House, to limit a Wj^t of Right 
to thirty years. Mr. Shadwell renewed the bill, under better 
auspices, in 1827, when, as he said, a greater spirit of inquiry 
and research was abroad, and a spirit of reform in all useful 
matters cultivated by all classes of persons. Mr, Pitt about 
this period, 1784, conferred on the Attorney-General, whose 
legal acquirements he held in the highest esteem, the dignified 
oflSce of Master of the Rolls, with a baronetcy. In the zeal 
of political friendship. Sir Lloyd Kenyon recommended the 
Premier to insist on the notorious Westminster scrutiny— a 
measure which signally failed in its presumed object, the dis- 
comfiture and disgrace of a formidable rival. In the ever* 
memorable speech which Fox delivered on this occasion, com- 
plaining of his wrongs, and taking exception to many of hie 
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judges, he inflicted a grave rebuke and signal chastisement 
on tile zealous partizansliip of his former colleague. ** A third 
person there is," he said, " whom I might in reason challenge — 
a person of a sober demeanour, who with great diligence and 
exertion in a very respectable and learned profession, has 
raised himself to considerable eminence — a person who fills 
one of the first seats of justice in this kingdom, and who has 
long discharged the functions of a judge in an inferior but 
very honourable situation. This person. Sir, has to-day pro- 
fessed and paraded much upon the impartiality with which 
he should discharge his conscience in his judicial capacity as 
a member of Parliament in my case. Yet this very person, 
insensible to the rank he maintains, or should maintain in 
this country, abandoning the gravity of his character as a 
member of the senate, and losing sight of the sanctity of his 
station both in this House and out of it, even in the very act 
of delivering a judicial sentence, descends to minute and mean 
allusions to former politics, comes here stored with the in- 
trigues of past times, and instead of the venerable language 
of a good judge and great lawyer, attempts to entertain the 
House by quoting, or by mis-quoting, words supposed to 
have been spoken by me in the heat of former debates and 
the violence of contending parties, when my noble friend and 
I opposed each other. This demure gentleman. Sir, this great 
lawyer, this judge of law and equity and the constitution, 
enlightens this subject, delights and instructs his hearers 
by reviving the interesting intelligence, that when I had the 
honour of first sitting in this House for Midhurst, I was ^ot 
full twenty-one years of age ; and all this he does for the 
honourable purpose of sanctifying the High Bailiff of West- 
minster, and defrauding the electors of their representation in 
this House. Against him therefore. Sir, and against men like 
him, I may justly object as a judge or as judges to try my 
cause." 

Not content with this dignified censure, the devoted fol- 
lowers of Fox embalmed the transgressions of the Master of 
the Rolls in the most celebrated political satire in our language, 
the " Criticisms on the Rolliad." Originally naming their work 
after Mr. Rolle, the (to them) obnoxious member for Devon, 
they appear to have been induced, by the similarity of name, 

t2 
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to add what they term a poetico-prosaical dedication to Sir 
Lloyd Kenyon. The title-page is adorned with a crest, the half- 
length of the Master of the Rolls, like a lion demi-rampant; 
with a roll of parchment instead of a Pheon's head between 
his paws. The likeness, we may be sure, was not a flatter- 
ing one, nor so gratifying to his lady as the sketch that was 
taken by the boy Lawrence. It showed the rough, hard, 
coarse features — the broad face 'distinguished from Vulgar 
ovals— the pert, no-meaning, puckering round the eye'— the 
clownish cast of countenance. After praising him for voting 
at the Westminster election as the delegate of his coach- 
horses, (he lived in Lincoln's Inn Fields, but voted in right of 
some stables,) the wits of that delightful miscellany sum up 
bis parliamentary misdeeds in the following elegant satire ;— 

** How shall the neighing kind thy deeds requite, 
Great Yahoo champion of the Hounhuhm's right ? 
Un ! may they, gently pacing o'er the stones, 
With no rude shock annoy thy battered bones ; 
But when a statesman in St. Stephen's walls, 
Thy country claims thee, and the Treasury calls, 
To pour thy splendid bile in bitter tide 
On hardened sinners who with Fox divide. 
Then may they, rattling on in jumbling trot. 
With rage and jolting make thee doubly hot, 
Fire thy Welch blood, inflamed with zeal and leeks, 
And kindle the red terrors of thy cheeks. 
Till all thy gathered wrath in furious fit 
On Rigby bursts — unless he votes with Pitt." 

The pain which Sir Lloyd Kenyon must have felt from this 
and similar quips, for he appears to have been remarkably 
sensitive to obloquy, was ere long soothed by the precious 
balm of promotion. The retirement of Lord Mansfield, long 
ardently anticipated, at length made a vacancy, which Mr. 
Pitt determined to fill with the nomination of his able parlia- 
mentary ally. During the four years of his presiding over 
the Rolls Court, he had comparatively withdrawn himself 
from public notice. Though folly master of all the cases 
submitted to his decision, his decrees were sometimes over- 
ruled, from an obstinate adherence to the rigid rules of law 
and to precedents, in opposition to the principles of more 
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liberal and modem construction. But this important appoint-. 
ment— the most durable and one of the most dignified in the 
law, brought his merits and defects into generaJ discussion ; 
and it must be confessed, that the voice of the profession and 
the public proclaimed loud dissatisfaction with the choice. 
But an impartial posterity will admire the discriminating 
judgment of the Minister ; for while the causes of popular 
odiam have passed away, his judgments are stamped indelibly 
in the laws of his country. That he should have been un- 
popular can excite no surprise in those who remember the 
demeanour of the man. In May, 1788, Sir Lloyd Kenyon 
was gazetted — Lord Kenyon, Baron of Greddington, and 
plumped down, if we may suit the word to the action, into 
the chief seat of the King's Bench, with little ceremonial 
observance of his colleagues, to whom he displayed a blunti 
disregarding, almost cynical manner, the more marked from 
its contrast to the courteous dignity of Mansfield, and the 
grave, majestic bearing of BuUer. The supercilious recep- 
tion, says Espinasse, an eye-witness, which he gave to the 
opinions of the other judges, was not that merely of neglect, 
it bordered on contempt He predominated over them with 
high ascendancy. They very rarely difiered from him; if 
they did, their opinions were received with a coldness which 
stooped not to reply, or, if noticed, were accompanied with 
angry observation. He was irritated by contradiction, and 
impatient even of an expression of doubt of the infallible 
rectitude of what he had delivered as his judgment In dif- 
fering with his predecessors he used no soft or measured lan« 
guage. Having occasion to contravene a dictum of Chief 
Justice Holt, he wondered that so great a judge should have 
descended to petty quibbles to overturn law and justice ; and 
when a saying of Lord Mansfield was cited, that if a man 
had insured to the amount of 2000/., and had interest on 
board to the value of a cable only, that would do, he declared 
that this was very loose talking, and should not be ratified 
by him. When a new trial was moved for against a ruling of 
his own, on the ground of mis-direction, he would scarcely 
give time to his colleagues to deliberate together, but at once 
blurted forth his judgment. " If the rest of the Court 
entertain any doubt the case may be further considered, but 
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. I am bound to give the same opinion I formerly gave^ not 
because I gave that opinion before, but because I am con* 
vinced by the reasoning that led to it/' Whenever his brother 
judges ventured to differ from and overrule his decisions, 
(there were only half-a-dozen cases in the course of fourteen 
years which called for this exhibition of fortitude,) his manner 
evinced as much testiness as if he had received a personal 
affront. Thus, in the well known case of Haycraft v. Creasy, 
2 East, p. 99, in which the defendant had told the plaintiff 
he knew, of his own knowledge, a certain lady was a woman 
of fortune, by which false representation the plaintiff was 
induced to trust her to a large extent, his colleagues thought 
the action could not be maintained, as there was no mala fides, 
no fraudulent misrepresentation. Lord Kenyon ui^ed the 
contrary, with all the heat and passion of an advocate. ^' The 
Attorney-General has stated this case trenched on the statute 
of frauds; he would only shortly reply, he thought it bad 
nothing to do with it. If the present action could not be 
supported, he had now for twelve years been deceiving the 
people of this country. Was he now, when from years, per- 
haps, the progress of his intellect had been retrograde, to 
unsay it ? Where could he go to bide his head, if this should 
now be recorded otherwise ? What could he say to the people 
of this country ? This was the ground he w^it on. Did the 
defendant affirm that which he did not know to be true? 
This he consido^ed sufficient evidence to support the declara- 
tion of fraud* It might not, perhaps, amount to moral tur* 
pitude, but it was, in his opinion, sufficient to constitute l^al 
fraud/' Grose, Lawrence, and Le Blanc, Js,,on the other hand; 
thought the man a dupe, and not fraudulent. When they 
had finished, he exclaimed, ^^ Good God ! what injustice 
have I hitherto been doing !'* It was visible to every person 
in Court, that this ejaculation was not uttered in the penitent 
voice of regret for any injustice which he might involuntarily 
have done from a mistake of the law, but in the querubus 
tone of disappointed pride, from finding that the other judges 
had presumed to think for themselves, and to question the 
supremacy of his opinion. 

To those that were " in authority under him," the barristers 
of his Court, the manner of Lord Kenyon is reported to have 
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been equally ungracious. If a word or a sentence escaped 
from a counsel not quite in accordance with his sentiments, 
his temper blazed into a flame which could not be got under 
even by humility. On these occasions he gave loose to an 
unchecked effusion of intemperate expression, and his lan- 
guage was not at all times chastened by the strict rule of 
good breeding. He petted, indeed, some few flivourites, 
Erskine in particular, who now and then succeeded in catch- 
ing a stray smile from the rugged chief. At him he would 
occasionally shake his head in good humour, when disap- 
proving of some argument in banc, " It won't do, Mr. Er- 
skine, it won't do !" But even he could not venture too far, 
or slee^ with impunity, for the well-meaning Bruin, as in the 
fable, would soon have scratched his face in the excess of his 
vigilant zeal« To Law and other leaders, against whom he 
might have imbibed a casual aversion, his manner is con- 
fessed to have been singularly offensive. On this obnoxious 
King's Counsel moving for a new trial unsuccessfully. Lord 
Kenyon could not refrain from the sneer, " Well, Sir, you 
have aired your brief once more !'* While thus offensive to 
several of those more advanced in the profession, he could 
not claim, as a set off, the merit of being gracious aud encou- 
raging to the junior portion of the bar. An irregular appli- 
cation, we are told, though it proceeded from inexperience 
only, was received without the indulgence that was due to it ; 
if made by the more experienced, it was refused with con- 
tumely. He had a kind of phosphoric temper, which was' 
ignited by the most triiiing circumstance, and sometinies 
came in collision with spirits as ardent as his own. Clifford, 
in particular, who some years afterwards figured as leader in' 
the O. P. riots, taking a prominent station in the pit, in all 
the paraphernalia of band and wig and gown, delighted too 
much in tumults to quail before the terrors of this " Jupiter 
Hostis." The following scene is characteristic of the Chief 
in bis troubled mood ; we remember a cotemporary mimic- 
ing his Welch ititonation, which in anger was particularly 
distinguishable, with great eflfect. Mr. Clifford made his ap- 
plication with as much non-chalance as if he had been moving 
for a rule of course :— 

" I liumbiy mote your Lordship for a writ of habeas 
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corpus, to be directed to the keeper of Newgate, commanding 
him to bring into court the body of Benjamin Flower. I 
move it on a very full affidavit, made by Mr. Flower, which 
states — 

Lord Kenyon, * Is not Mr. Flower committed by the House 
of Lords for a breach* of privilege?* 

Mr. Clifford. * Yes, for a libel and breach of privilege.' 

Lord Kenyon. ' Then you know veiy well, Mr. Clifford, 
you cannot succeed. This is an attempt which, for the last 
half century, has been made €very seven or eight years ; it 
regularly comes in rotation, but the attempt has always 
failed. You do not expect to succeed. 

Mr. Clifford. * My Lord, I do expect to succeed. I should 
not make this application unless I knevv I could support it. 
The affiadyit states, that on the second of May last, Mr. 
Flower was taken into custody at Cambridge for a supposed 
libel on the Bishop of Llandaff, published there; that he was 
carried before the House of Lords, that he was ordered to 
withdraw, and was afterwards conducted to Newgate. The 
affidavit also states, that he is not . conscious of having pub- 
lished any libel on the Bishop of Llandaff, or on any other 
person ; that he has not been put upon his defence, nor been 
tried or convicted of any libel or other offence.' 

Lord Kenyon. ^ Does he swear that it is not a libel on the 
Bishop of Llandaff?' 

Mr. Clifford. ^ He swears that he is not conscious that it is 
a libel.' 

Lord Kenyon, 'Another part of his affidavit is also false, 
that be was not put upon his defence. I happened to be one 
of his judges. I was in the House of Lords at the time, and 
heard him make a very long defence. File your affidavit, Sir, 
that your client may be prosecuted. You shall take nothing 
by your motion.' 

Mr. Clifford. * I certainly intend to file my affidavit.' " 

After some further sharp controversy. Lord Kenyon said, 
" * If you will have it, take your writ. It will be of no use to 
you. You move it merely by way of experiment, and without 
any view to benefit your client. I am very sure of that.' 

Mr. Clifford. ' I do not.' 

Lord Kenyon. * You know it cannot benefit him. It is like 
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the case of Alexander Murray, where two gentlemen, who had 
not been at the bar for forty years before, put on their wigs 
and gowns to resist what they conceived to be an encroach- 
ment on the liberty, of the subject. The consequence was, 
that their client was sent back to prison, and they returned 
home as they came, and never appeared again in the profes- 
sion/ • 

Mr, Clifford, ' The case of Alexander Murray is very dif- 
ferent. It was the case of a contempt committed in the House 
of Commons/ 

Lord Kenyon. ^ No, Sir ! it was for a contempt committed 
out of the House.' 

Mr. Clifford. ' It was for a contempt committed in the 
House. He was originally brought before the House for his 
conduct in the Westminster election, but the contempt for 
which he was committed was, the refusing to kneel at the 
Bar when ordered by the House.' " 

The sparring match ceased here, and five days afterwards 
the keeper of Newgate attended with Mr. Flower. After the 
return to the writ had been read, Mr. Clifford proceeded to 
argue that Flower was entitled to his discharge, and prefaced 
his argument thus : '^ My Lord, when in* the strict and regu- 
lar discharge of my professional duty I moved for a writ last 
Thursday, I httle thought that I should now appear before 
your Lordship in a twofold capacity, first as counsel for Mr. 
Flower, and secondly, as a delinquent having a common 
cause with him, and complaining of your Lordship for hav- 
ing adjudged me guilty of a contempt of Court, in the same 
manner as Mr. Flower complains of the House of Lords, vide- 
licet, without a trial, without evidence, and without defence. 
Upon that occasion, your Lordship thought proper to assert 
that I made the motion merely as an experiment, contrary to 
nay own opinion, and without any view of benefiting ray 
client. If this be tme, I am most undoubtedly guilty of a 
gross insult to your Lordship, and of a high contempt of 
Court, such as called for the severest reprehension. But I 
then told your Lordship what I now repeat, that I should 
not have moved for the writ unless I could have supported it 
in point of law. I then thought I could, and the more I have 
^fleeted on the subject since, the more am I convinced that 
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I can Bupport it by unanswerable legal arguments; but, 
although your Lordship made this charge, you did not think 
proper to state the grounds on which you made it. Of this I 
have reason to complain. I do not know what right your 
Lordship has, without just foundation, to impute such un- 
worthy motives to me — what your Lordship sees in me— 
what there is in my conduct or behaviour — what has ap- 
peared in my practice in this Court, that can warrant your 
Lordship in casting so groundless an aspersion on my cha- 
racter. So much for myself." He then drew a fancy portrait 
of a prime minister, who might degrade the House of Lords 
by inundating it with a crowd of low-born persons devoid of 
talents or respectability, and with no pretensions but their 
venality to the peerage, thus out-numberii^ and weighing 
down the ancient and hei^itary nobles of the land, and 
rendering them mere ciphers in the state. The intemperate 
zeal of counsel was met, unfortunately, with equal intem- 
perance from the bench. It was a sort of shuttlecock play 
of sarcasm and innuendo, which the judge compromised his 
dignity in keeping up. 

" The learned counsel," said Lord Kenyon, '* who has 
looked round on every side during his address to the Court, 
has drawn a picture of a minister established in power by the 
voice of the people, and then doing a great many horrid 
things, and among others, filling the House of Lords with a 
banditti. The learned counsel, it is true, did not use that 
word, but persons who superseded the ancient nobility of the 
country. I happen to be one of that number. Of myself I 
will say nothing, but of the rest I will say a word or two. If 
we look to the history of the country, and consider who were 
made peers in former times, and who now £Drm part of what he 
calls the hereditary nobility of the country, if we look back 
to the reign of Charles the Second, in the letters which form 
the word Cabal, will the memory of (Jie learned counsel, who 
seems to think virtues and vices hereditary, furnish him with 
the name of no person who was not very likely to devolve 
virtues to the succeeding ages. But no more of that. From 
what has passed, I am called upon to vindicate the honour of 
the House of Lords. Their honour stands upon so stable a 
ground, that no flirting of any individual qan bUFi.them.'' Mr. 
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Flower was remanded to Newgate, and Clifford revenged 
hioiself in a pamphlet, in which he remarks, '' We seldom 
observe, in our hereditary peers, those pedantic notions of 
impracticable morality, or that boisterous impetuosity of man- 
ners, which sometimes accompany and disgrace, even in the 
highest situations, those who have been raised to them from 
the desk, merely on account of their industry and professional 
success." He quotes, with some felicity, a saying of his 
ancestor. Sir Thomas Clifford, in reprobation of Sir John 
Kelyi^, the then Chief Justice of the King's Bench, who had 
committed hinv — '* the foolishness of the man in doing it, the 
passicm, the choler — these were bis crimes." 

As a companion to this sketch of a somewhat indecorous 
exhibition in the King's Bench, it may not be uninteresting 
to present a few scenes from another trial, in which Lord 
Kenyon measui;ed weapons with his former fellow-student,^ 
the litigation-loving Home Tooke, and which is highly cha- 
racteristic of the testy chief. His firm spirit, though mur- 
muring and re-calcitrant, appears to have quailed on this 
occasion before the more intrepid assurance of the defendant* 
It is the case of Fox v. Home Tooke- 

Erskine stated, that this action of debt was brought in con- 
sequence of a certain act of parliament; and, as he knew that 
Home Tooke panted for an opportunity of making a speech, 
with much tact, abstained from one himself, observing simjdy : 
" This act does not entitle us to enter into a discussion of the 
inerits of any matter, or thing relating to them, and I there- 
fore shall certainly say nothing on this case, but merely put 

' In " Peerage for ibe People," the anecdote which Steevens relates of Home 
Tooke, DuDDing, and Kenyon, is thus amusingly travestied : " Kenyon, Law, 
and John Scott, now £arl of Eldon, and the only sartivor of the three, used 
fteqiitatly to dine together at an ordinary wbieb w« belie?e is still kept at Bedfoid 
Street, in the Strand. The repast of the party was frugal, while tfa^ cooled their 
thirst, not with the waters of Helicon, but with the water of the river Thames. The 
average amount of each man^s bill was about lOd, or lO^d,, but it never exceeded 
a shilling even in the instance of Law, who waa the iBOst expensive of the three* 
The late Lord Erskine used to say that Keayon iovariably bilked the waiter— Scolt 
sometimes gave her a halfpenny, while Law always came with his penny-piece.*' 
The whole of this story is pure fiction with respect to the dramatis persons ; Kenyon 
had married, and ceased to dine at ordinaries before either Law or Scott had quitted 
Ibeir respective universities. The parties were not even acquainted with each other 
vhen young mea. Akw I for the anthenticity of anecdete^ 
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in the evidence that is necessary for Mr. Fox to maintain his 
action," He proved the amount from the Speaker's warrant, 
his signature, and the vote from, an examined copy of the Jour- 
nals of the House. Upon this, Lord Kenyon exclaimed, in 
his short dry way, " Is there any defence ?" Mr. Tooke coolly 
took a pinch of snuff, and commenced a speech of nearly two 
hours, with informing the jury " that there were only three 
efficient and necessary parties — the plaintiff himself, the de- 
fendant, and you, gentlemen of the jury. The judge and the 
crier of the court, attend alike in their respective situations, 
and they are paid by us for their attendance ; we pay them 
well : they are hired to be the assistants and reporters, but 
they are not, and- they never were intended fo be, the control- 
lers of our conduct." Mr. Tooke was proceeding to give a 
history of the election of 1788, and its ruinous expense, — that 
Lords of the Treasury were expected to pay £200 each : per- 
sons in superior situations £300, when Lord Kenyon inter- 
rupted him. " Mr. Home Tooke, I cannot sit in this place 
to hear great names and persons in high situations calum- 
niated and vilified; persons who are not in this cause; per- 
sons who are absent, and who cannot defend themselves. A 
court of justice is not a place for calumny, it can answer no 
purpose ; you must see the impropriety of it ; and it does not 
become the feelings of an honourable man." 

Defendant. " Sir, if you please, we will settle this question 
between us now in the outset, that I may not be liable to any 
more interruptions from you." 

Lord Kenyon. " Lord Lovat produced the names of per»^ 
sons of great respectability, and he was stopped in the House 
of Lords. It was said it. was indecent to do it, and that it 
became a man of his station to refrain from such things." 
r Defendant. ^' I am persuaded I shall be able, very easily 
and very shortly, to satisfy you that I am not in the wrong 
path, and it is the more necessary that I should do so now, 
because it is the path which I most certainly mean to pursue, 
and will not be diverted from. You know, at least you ought 
to know, and I acknowledge, that if, under the pretence of a 
defence in this cause, I say under the pretence of a defence, 
I shall wantonly and maliciously say or do any word or thing 
which would be punishable by the laws of the land, if said or 
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done by me wantonly and maliciously anywhere else, in the 
street upon any other or no occasion gratis, I shall be equally 
liable to prosecution and punishment by the same laws, and 
in the same manner, for what I shall say or do here. But, 
Sir, you have made use of some words, which I am willing to 
believe you used in a manner different from their usual ac- 
ceptation. You spoke of calumniating and vilifying ; those 
words usually include the notion of falsehood. Now I ima- 
gine you did not mean them so to be understood, or to insi- 
nuate by them your evidence to the jury that I had said what 
was false^ but that by calumny you only meant things inju- 
rious to the characters of the persons spoken ^of, such things 
as would hurt them to hear, whether true or false." 

Lord Kenyon. " Certainly/' 

Defendant. " Well, I thought so; and you see I was not 
desirous to take advantage of the words to impute to you any 
other meaning or intention : because, had you meant other- 
wise, and included the notion of falsehood in the word ca- 
lumny, your Lordship would then have calumniated me. 
For I have spoken nothing but the truth, as I believe you 
know, and which I am able and willing to prove. In one 
thing which has fallen from you I go farther, and am stricter 
than you are. I think it hard that any persons, either in a 
cause or out of a cause, should at any time unnecessarily hear 
what is unpleasant to them, though true. I mean to do 
nothing of the kind. At my peril I shall proceed, and expect 
to meet with no farther interruption from your Lordship." — 
Se did not. 

Mr. Tooke then proceeded to lay before the jury what 
he dearly loved — a startling and patent paradox. " I do not 
believe the dependance of the judges on the crown was so 
gi*eat formerly as at present. I believe the judges then were 
less dependant on the crown and more dependant on the 
people than they are at this hour. The judges then sat on 
the bench, knowing they might be turned down again to 
plead as common advocates at the bar, and indeed it was no 
unusual things in those days to see a counsel at the bar 
brow-beaten and bullied by a chief justice on the bench, who 
in a short time after was to change places with the counsel 
?nd to receive himself the same treatment frpn^ the pther in 
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his turn ; and character and reputation were of more conse- 
quence to the judges then than they are now. They are now 
completely and for ever independent of the people, and have 
every thing to hope for for themselves and fomilies from the 
crown/' Mr. Tooke then sneered at the profession from which 
he was himself excluded; remarking, with the benevolent 
object of mortifying the Chief Justice, that the brilliant ap- 
prenticeship to a peerage was to carry a bag in Westminster 
Hall ; and that the observation of some particular individual 
being suddenly flush of money, who was never known to have 
any before, has led to a certain detection of the thief. He 
then told a long story of a prosecution of his against some 
rioters in the Westminster election being dismissed for want 
of a prosecutor, his counsel not having entered court till soon 
after nine, when Mr. Garrow interposed, and related the real 
fkcts. Mr. Tooke continued, with bis usual cool assurance, 
" There" can be no doubt at all but that your Lordship will 
always find some one in your own Court willing and ready to 
get up and recommend himself to your favour by a speech 
in your defence, and I should have been much surprised if it 
had not been the case now, I am not sorry for it, for Mr. 
Grarrow has given me time to breathe a little" Lord Kenyon 
exclaimed angrily, " I want no defence. What has been said 
against me rather deserves my compassion. I do not carry 
about me any recollection of it, or any of its circumstances/^ 
The defendant resumed with a sardonic smile, the only ap- 
proach to merriment he ever allowed himself: *' I cannot say 
that I carry about me any thing in consequence of it. I 
carry about me something less by all the money which it 
took out of my pocket. Mr. Garrow has risen up to inter- 
rupt me and to deny the fact. Most certainly the fact did 
pass as I have stated it. I heard him with much pleasure, for I 
wanted breath. When we have a very different House of Com- 
mons from the present, which will consist of the real repre- 
sentatives of the people, of whom, if I shall happen to be one, 
I pledge myself now, that I will in my place in such House, 
call you to a proper account, my Lord, for your conduct that 
day, and Mr. Gkrrow may reserve his justification and de- 
fence of your Lordship's conduct till that time, when you will 
want it." With this threat and a strong injunction to the 
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jury that they must ^^ well and truly try'' the causeiTooke sat 
down. Lord Kenyon summed up with contemptuous bre- 
vity. ^^ Gentlemen^ you are bound by your oath^ well and 
truly to try this cause as stated on the record, and the ques- 
tion in issue between the parties is this : Whether, by the law 
of the land, the defendant is bound to the plaintiff in this 
cause in the sum of 198/. %b, 2d. If a man refuse to pay the 
costs of a petition, voted frivolous and vexatious, when taxed 
as directed by the act, he may be brought before a court of 
justice. If you are satisfied on your oaths that this has been 
done on this occasion, then you will well and truly have tried 
this cause by finding a verdict for the plaintiff." The jury so 
found, but only after an interval of four hours and twenty 
minutes. 

In these skirmishes of carte and tierce, the Chief Justice 
encountered hardy men, who loved the sport, had rather the 
best of the fray, and sustained no injustice. A more numer- 
ous class, however, suffered beneath his asperities without an 
opportunity of retaliation or reply. Indignant at the sharp 
practice, to which some prowling attomies in the Bail Court, 
or at the Old Bailey, might be prone, he extended to the 
whole body that angry suspicion which should have been re- 
stricted with a guarded discretion to the cases of delinquent 
individuUs, and involved a liberal profession, comprehending 
all varieties of character, in a sweeping and indiscriminate 
censure. His jealousy was ever on the watch. When a 
naval officer had been arrested at a ball. Lord Kenyon said, 
if he could be sure that the attorney had done this for the 
purpose of insulting him, he was not certain that he ought to 
remain on the rolls of the Court. The attorney for the prose- 
cution having sent a written paper to the grand jury stating 
the law on a case concerning which they were assembled to 
find or reject the bill, a proceeding not without precedent, and 
which only showed excess of zeal ; the Chief Justice recom- 
mended an indictment to be preferred against him. In other 
cases this severity found surer ground to rest on, and wrought 
much good. That he might put an end to sham pleas, he 
commanded the attornies to attend and state to the Court their 
reasons for giving such instructions. One morning when none 
of the parties ivere ready at Guildhall, he earnestly recom- 
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mended the several clients to bring actions against their pro- 
fessional advisers; and on trying the next insurance case, 
entreated the merchants not to stand so much on sea worthi- 
ness. He was very sorry such conundrums were started^ be- 
cause he was sure they would meet with nursing fathers and 
nursing mothers. When some paltry trial on a wager had 
been concluded, he turned sternly to the plaintiff's attorney, 
" Do not bring me actions on bets, sir, but look out for more 
reputable business." " His hatred of dishonest practices," 
says the author of My Cotemporaries, " had lit up a flame of 
indignation in his breast, but it was an ignis fatuus which led 
him into error. He gave too easy credit to accusation, and 
formed an opinion before he suffered his judgment to cool. 
He decided when under the influence of a heated temper, and 
often punished with unreflecting severity. The effect of this 
intemperate mode of administering justice, my memory recals 
with painful recollection in the case of a Mr. Lawless, an at- 
torney, and an honourable member of that profession. He 
was involved in the general and groundless prescription of the 
day. Complaint was made to the Court against him for some 
imputed misconduct, grounded on an affidavit, which the 
event proved was a mass of falsehood and misrepresentation ; 
but it being on oath, and the charges serious, it was thought 
sufficient to entitle the party applying to a rule to show cause 
why Mr. Lawless should not answer the matters of the affida- 
vit. He could have no opportunity of answering them till he 
was served with the rule, and had obtained copies of the affi- 
davits on which it was granted. Natural justice would point 
out, and the practice of the Court was conformable to it, that 
he should be heard in answer to them before he was convicted. 
For that purpose a day is given by the rule on which the 
party is to show cause, during which time every thing is con- 
sidered as suspended. This indulgence was refused to Mr. 
Lawless, though the rule was obtained on an ex parte state- 
ment before any opportunity was afforded him to answer the 
charges, or to be heard in his defence. Lord Kenyon, in addi- 
tion to the common form of the Court's assent to the applica- 
tion, which is in these words addressed to the counsel : * Take 
a rule to show cause ;' added, ' And let Mr. Lawless be sus- 
pended from practising until the rule is disposed of. He 
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happened to be present in Court when this unexampled judg- 
ment was pronounced, and heard the sentence which led to 
his ruin ; he rose in a state of most bitter agitation, * My Lord, 
I entreat you to recall that j udgment, the charge is wholly 
unfounded ; suspension will lead to my ruin ; I have eighty 
causes now in my ofBce.' What was Lord Kenyon's reply to 
this supplicatory appeal to him ! 'So much the worse for your 
clients, who have employed such a man ! You shall remain 
suspended until the Court decides on the rule.' The rule 
came on to be heard at a future day after the affidavits on the 
part of Mr. Lawless had been filed. The charges against him 
were found to be wholly without foundation, and the rule was 
accordingly discharged. Mr. Lawless was in consequence 
restored to his profession, but not to his character or peace of 
mind. He sunk under the unmerited disgrace, and died of a 
broken heart.'' 

We suspect that there is some exaggeration in this narrative, 
but even after making every allowance for a highly-coloured 
statement, we see great reason to regret such unguarded pre- 
cipitancy, and cannot wonder that a judge so im table and 
hasty should have been unpopular within the pale of the pro- 
fession. But however much the deficiency of a calm and 
courteous bearing impaired his reputation among the practi- 
tioners in his Court, and rendered him less acceptable to his 
yoke-fellows on the bench, never was judge in higher fame 
with gentleman of the press, and gentlemen of the jury. His 
very failings won their liking, his prejudices were theirs: 
they, with him, loved to detect some knavish trick in an attor- 
ney ; with him they held in pious horror the fashionable vices 
of the great, and the faults in his addresses against taste and 
correct idiom, were beauties in their ears. His reverence for 
the trial by jury bordered on idolatry : his sentiments never 
rose very far above the dead level of theirs. They went with 
him heartily in his addresses, and perhaps the annals of nisi 
prius can furnish no example of a judge so invariably winning 
the verdict of a jury. His small shot always told: he never 
fired above their heads ; but, to borrow a favourite saying of 
his own, " hit the bird in the eye.'' In actions for criminal 
conversation, for instance, on the enormity of which the ex- 
emplary judge felt strongly, their feelings were kindled by his 
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summing up into a contagious fever which inflamed the ver- 
dicts, to sums of £10,000 and £5,000. Even in such flagrant 
cases as those of Lord Valentia v. Gawler and Duberley v. 
Gunning, both of which disclosed circumstances of manifest 
and disgraceful collusion, the jurors lavished compensation 
by thousands, where nominal damages would have been more 
than sufficient. Lord Kenyon stood prominently forward as a 
censor morum, a guardian of the morals no less than the laws 
of this country, whose especial duty it was to lash the fashion- 
able vices of the day, and punish the delinquencies of the 
great. " I had not been long in a Court of justice," he ob* 
served, in the melancholy case of Howard v. Bingham, "be- 
fore I felt I should best discharge my duty to the public by 
making the law of the land subservient to the laws of religion 
and morality ; and therefore in various cases that have come 
before me, when I saw a considerable degree of guilt, I have 
pressed the judgment of juries to go along with me in enforcing 
the sanctions of religion and morality by the heavy penalties 
of the law, and I have found juries co-operate with me in 
trying how far the immorality of a libertine age would be 
corrected, by letting all parties know that they best consult 
their own interests by discharging those duties they owed io 
God and society." The number of actions for the breach 
of these duties increased in a manner that proved rather the 
cupidity of individuals, than the profligacy of general man- 
ners, and tended only to incite the indignant Chief Justice to 
more strenuous exertions. His endeavours, he confessed after 
an experience of some years, to deter men from the enormous 
crime of adultery, had proved ineffectual hitherto. But judges 
and juries were appointed to redress private and public wrongs: 
they were the guardians of the morals of the people, and ought 
never to relax in their efforts to prevent the commission of 
crimes which struck at the root pf private happiness, of reli- 
gion, and the well being of society. In his usual peroration 
he insisted on the probability that the defendant was able io 
pay large damages ; but if he was not, would they, the guar- 
dians of the public, suffer the adulterer to go free ? He ad- 
vised the jury to give ample damages, not for the sake of 
putting their hands deep in defendants' pockets, but that the 
vice might be suppressed. The country looked up to them. 
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The twelve delighted guardians responded in general with 
such alacrity to the call thus made upon their patriotism, that 
according to honest Mingay they not only put their hands, 
but common sense, in their breeches' pockets. Once when 
they demurred because the lady painted, Lord Kenyon told 
them " they should not mind that — that was common. Be- 
sides, the defendant (General Gunning) was an abominable, 
hoary, degraded creature." In the excess of his moral zeal, 
he overstepped the principles of law on which this action is 
founded, laying it down as a general rule that two things were 
to be attended to ; first, to give a satisfaction to the party 
injured, as far as money can be any satisfaction for such an 
injury ; and secondly (here lay the error), that it ought not 
to slip out of the minds of juries in administering justice, that 
they ought to set some example to the public which might be 
conducive to public virtue. " There was a time,*' he added, " in 
the history of this country, when the laws of the Puritans, 
which were mixed with a great deal of virtue, if I mistake not, 
subjected this offence to the punishment of death. I do not 
look forward to a punishment so severe ; but I wish some per- 
sonal punishment were attached to those who inflict so dread- 
ful, so incurable a wound on the peace of private families.'* 
Against the legal doctrine contained in these two propositions. 
Lord Eldon resolutely protested. In a case of seduction at 
Bristol, he stated that "he gladly laid hold of that opportunity 
of disburdening his mind of an opinion that had long laid 
heavily upon him, as it was in direct opposition to the judg- 
ment of one of the most learned judges and best of men that 
ever sat in Westminster Hall — a man to whom the laws of this 
country, and (what was of greater consequence even than the 
laws, because without them the laws would soon prove of little 
efficacy) the morals of the nation were as much indebted as to 
any man among the living or the dead. But having paid this 
tribute to truth, he was bound by his oath to give his own 
opinion, which was this — that in a civil action of this nature, 
the jury were bound by law to consider in awarding the 
amount of damages not what might be an adequate punish- 
ment to the defendant for his criminality, but what would be 
sufficient compensation to the plaintiff for the injury." Ano- 
ther misdirection of the Chief Justice was corrected by Lord 
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Alvanley, who ruled in opposition to him, that the infidelity 
or misconduct of the husband could never be set up as a legal 
defence to the adultery of the wife. These instances stand 
out as solitary exceptions to Lord Kenyon's general accuracy, 
but on such subjects the feelings of the moralist subdued the 
lawyer's discipline. 

With equal energy he exerted the vindictive power of his 
C!ourt to put down the dangerous spirit of gambling, which 
infected with its taint and leaven the fashionable classes of 
society. In 'his most blunt and emphatic manner, he protested 
that the higher ranks should not find themselves too great for 
the law ; and added a threat, which must have made the 
purlieus of St. Jameses tremble, that if any prosecutions were 
fairly brought before him, and the guilty parties convicted, 
whatever might be their rank or station in the country, 
though they were the first ladies in the land, they should cer- 
tainly exhibit themselves in the pillory. There must be 
something defective in the education of the nobility, he added, 
with a bitter sneer, when they have to come to this Court to 
finish it. An unfortunate young man in Newgate had last 
night sent him a list of the names of those to whom he had 
lost money, and he was extremely sorry to see among them 
the name of one person of rank. He would almost wish that 
the keepers of \L O. tables could be branded in their foreheads. 
His severity was so decided, that when a rule was moved for 
to stay proceedings in an action brought to recover penalties 
under the statute for money lost at play, a sum amounting to 
£1,300,000, on the ground that the declaration contained 
480 counts, consisted of between two and three thousand 
sheets, and measured in length upwards of 100 yards, the 
Court refused to interfere and check so vexatious and oppres- 
sive a proceeding. The bitterness of the judge's invectives 
called forth some angry letters from General Fitzpatrick, who 
could not endure that their select clique should be classed with 
the pickpockets of the Strand. But the straight-forward 
Chief Justice disdained to capitulate with the world of fashion, 
and would neither mollify his language, nor be deterred from 
the prosecution of an honest purpose. Nor were his eflforts 
less vigorous to correct the murderous crime of duelling, in 
which the engrossing love of intrigue and fondness for play 
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too frequently found their termination. He declared that 
whoever was convicted of having murdered his fellow-creature 
in a duel should suffer the course of the law ; and on more 
than one occasion he directed the jury with inflexible justice 
to that conclusion, at which their clemency, false and perni- 
cious in general, shrunk from arriving. He knew that the 
law of England did not recognize the possibility of one man 
deliberately slaying another without malice being of necessity 
implied, and his rectitude was too severe, his fimmess too in- 
trepid, to permit of his mis-stating the law, or deserting his 
duty. " It has been the fashion," he said, " with most praise- 
worthy firmness, for some few years last past for men who 
call themselves men of honour, by braving in this instance the 
laws of their country — it has been fashionable for gentlemen 
of great character and of exalted station to advertize as 
seconds what had passed in affairs of this kind. It would be 
extremely well if those gentlemen would look to the possible, 
nay, I would say, probable consequences of such conduct. 
They at least furnish evidence, which perhaps hereafter may 
decide on their own lives. It seems to me they yet remain 
to be informed of a most clear proposition of law, viz. that if 
men will coolly and deliberately go out on errands of this 
kind, accompanied by their seconds, and death ensues, be- 
yond all controversy they are all involved in the crime of mur- 
der. Beyond all contradiction all the parties are murderers, 
and a judge who should fritter away the law in such a case 
would but ill deserve to continue on the seat of justice." 

Notwithstanding his favour with the journalists, Lord 
Kenyon applied the lash most vigorously to "the flagitious 
libellers who seasoned their paragraphs with scandal, that 
they might suit the pampered appetite of the day. His pre- 
decessor scourged them with rods, and he with scorpions. 
But determined as he was to punish the authors of calum- 
nious falsehoods, the audacity of their inventors more than 
equalled his firmness. So much inferior in spirit are the 
periodical writers of the present generation to the past, that 
we look with astonishment at the extravagant boldness with 
which the reporters for newspapers could invent the most 
cruel and groundless aspersions ou rank and beauty and in-» 
nocence, without the slightest foundation in fact, for the mere 
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sordid object of creating a sendatiODi and increasing the sale. 
One of the most remarkable of these cases was an action 
brought by the Countess Dowager of Cavan, as prochein amie 
for her daughter Lady Elizabeth Lambert v. Tattersall, the 
proprietor of the Morning Post, for a series of Ubels inserted 
in that paper, to the effect that *^ a beautiful young lady of 
quality had made a faux pas with a gentleman of the shoulder- 
knot, and eloped with her footman." It was admitted at the 
trial, that the young lady was of the most irreproachable 
character, had never displayed the least sign of levity, but 
had always been the pride and joy of her friends. Lord 
Kenyon felt naturally indignant at the display of such wanton 
infamy, and resolved that the defendant should suffer a severe 
retribution. " It is seriously to be lamented," he said, "that 
•the very many causes which are .brought, some of them civil 
and some criminal, should have no effect on persons who 
publish newspapers, to stop the progress of this which every 
body complains of. If it is to be stopped, it is to be stopped 
by the discreticm, good sense, and fortitude of juries. It is 
to you, and you only, that this lady can look for redress, and 
it is not her cause only that has been this day pleaded before 
you; it is the cause of injured innocence spread from one 
end of the kingdom to the other ; and therefore if this lady 
is not to be protected, nay, if ordinary damages are to be 
given, and not such as shall render it perilous for men to pro- 
ceed in this way, we are in an unpleasant situation indeed, and 
particularly so when we have heard it openly avowed in Court 
by the vendors and publishers of papers, that their papers 
were not suited to the public taste unless they put capsicum 
in them, — unless they were seasoned with abuse. I do not 
believe that in all the cases of libel that ever were canvassed, 
one so criminal as this is to be met with : for here malevolence 
and malignity have been pursuing this unoffending in&nt 
through the course of several months. You, gentlemen, are 
bound to guard the feeUngs of this injured lady ; and what 
the feelings of injured innocence are, every one must feel, who 
is not an apostate from virtue and innocence himself. You, 
gentlemen, will, before you give your damages, put yourselves 
into the situation of this injured lady, asking yourselves if 
those whom you ai*e most bound by the laws of nature and of 
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God to protect, had been assaulted in a similar manner, what 
damages you would have expected from a j ury of your country : 
you will think on that, and form this conclusion, that those 
damages which in that case ought to prevail, will prevail in 
this case." The jury awarded 4000/., and every one felt that 
they had not given one farthing too much. 

Of a more questionable propriety, was the Court's making 
absolute a criminal information against the proprietor of an- 
other newspaper, for a libel, which, compared with the pre^ 
ceding, seems innocent and innoxious, and to which we may 
find many parallels among the ^' best possible instructors,^'-*- 
such is the sounding phrase, — of our days. ^^ The printers 
are much perplexed about the likeness of the devil. To ob* 
viate this difficulty concerning his infernal majesty, the hu- 
morous Peter Pinder has recommended to his friend Opie the 
countenance of Lord Lonsdale.'^ Mn Erskine, in showing 
cause, displayed much wit and ingenuity ; pre&cing with the 
argument, that the writer made no malicious insinuation, for 
that he did not recommend him to be painted with horns. 
Lord Kenyon hastily interrupted him, ^* The tongue of malice 
has never said that.'' The counsel admitted the truth of his 
lordship's observation, and contended that this was not a libel 
on Lord Lonsdale, it was a libel on the devil. But that great 
personage could not come there for redress, because it was a 
maxim in that Court, that those who apply to it should come 
with clean hands. The countenance of Lord Lonsdale, to be 
likened to the devil, was a very high compliment. His lord- 
ship fell very far short of the devil in appearance, and ought 
to think himself highly flattered by the comparison. He 
(Mr. Erskine) would give Fuseli or Opie 100 guineas for a 
likeness of himself, resembling the description of his infernal 
majesty in Milton,— 

" He above the rest, 
In shape and gesture proudly en^jnentj 
Stood like a tower ; his form had not yet lost 
All its original brigfatoess, nor appeared 
Less than Archangel ruin'd, and th' excess 
Of glory obscur'd/' 
The noble lord should not complain that his countenance 
was compared to a much more beautiful one dian his own. 
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The devil was handsomer than Lord Lonsdale even in masque- 
rade. In his address to Eve^ " Pleasing was his shape and 
lovely." He was handsomer, it appeared, in his domino, 
than Lord Lonsdale. Mr. Erskine then seriously contended 
that this paragraph was nothing but pure innocent pleasantry, 
and much below the gravity of the bench to notice. The 
other judges seemed to think, with much appearance of 
reason, that the plaintiff might be left to bring his action; 
but Lord Kenyon had made up his mind that no quarter 
should be given in the fierce war which then raged between 
courts of justice and the press. He was of opinion that they 
ought to protect the characters of individuals from ridicule 
and contempt. The Court had laid down rules, from which 
they should not depart, nor were they to be led away by the 
brilliancy and imagination of an advocate. That the para- 
graph was calculated to bring ridicule on the high character 
who complained, was proved in the speech of defendant's 
counsel. The puisne judges acquiesced in the reasoning of 
the chief, and the rule was made absolute. 

On those political Ubels, also, which tended to convulse 
the peace of society, Lord Kenyon leaned heavily with all the 
loins of the law. The punishments awarded at his dictation 
to seditious language, oral or written, are justified only by 
the peculiar circumstances of the times, which, unless incite- 
ments to turbulence had been repressed by a strong arm, 
might have brought down on this countiy the civil horrors, 
which desolated Prance. Thus, one Frost, an attorney, con- 
victed of saying at a coffee-house, ** I am for equality; I see 
no reason why one man should be greater than another; I 
would have no king ; and the constitution of this kingdom is 
a bad one," was sentenced to be struck off the rolls, to be 
imprisoned six months in Newgate, to stand once in the pil- 
lory, and to find securities for good behaviour for five years. In 
1 796, Ky d Wake, being found guilty of having insulted the king 
in his passage to and from parliament, by hissing and crying 
out "No George; no war!" was sentenced to be imprisoned 
five years, and to stand in the pillory. When Mr. Stone was 
acquitted of the charge of treason, in holding correspondence 
with France, an unanimous shout was set up in the Hall, and 
a Mr. Thompson being seen to join, was immediately ordered 
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into custody. He apologized, by saying that his feelings on 
the joyful occasion were such, that if he had not given ut- 
terance to them, he must have died on the spot. Lord Kenyon 
replied, it was his duty to suppress such tumultuous joy, 
which drew contempt on the dignity of the Court, and fined 
him 20?. The spirit of disaffection, then rife in the country, 
called for these displays of severity ; and through evil report 
and good report, the chief justice persevered in an exhibition 
of firmness, which produced the happiest effects. For his 
conduct in two trials of this description, those of Reeve and 
Gilbert Wakefield, he was exposed to much obloquy; in the 
first, for leaning too strongly in favour of, and in the last, 
against the defendant. The first was an information ex- 
hibited ex officio by the Attorney-General, in pursuance of an 
address presented to his majesty by the House of Commons, 
for the following unguarded passages in a loyal pamphlet: 
" In fine, the government of England is a monarchy : the 
monarch is the ancient stock from which have sprung those 
goodly branches of the legislature, the lords and commons, 
that at the same time give ornament to the tree, and afford 
shelter to those who seek protection under it. But these are 
still only branches, and derive their origin and their nutri- 
ment from their common parent ; they may be lopped off, and 
the tree is a tree still ; shorn indeed of its honors, but not 
like them, cast into the fire. The kingly government may 
go on in all its functions, without lords and commons : it has 
heretofore done so for years together, and in our times it does 
so during every recess of parliament ; but, without the king, 
his parliament is no more. The king, therefore, alone it is, 
who necessarily subsists without change or diminution, and 
from him alone we unceasingly derive the protection of law 
and government." " Should these branches be lopped off," 
said the attorney-general. Sir John Scott, " the tree may be a 
tree still, the king may be a king, but the king will not be a 
British king." 

Lord Kenyon rightly thought that the power of the crown 
had diminished and was diminishing too rapidly for any con- 
stitutional lawyer to apprehend danger from an undue and 
excessive upholding of the royal prerogative. He told the 
jury, that this was not the first prosecution instituted by the 
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House of Commons, ^^ In the case of The King and §tockdale 
it was so instituted. The jury judged of the case, not be- 
cause the House of Commons had judged of it, adopting their 
ideas that the pamphlet was a libel and punishable, but they 
assumed to themselves the right to judge of it by themselves: 
they asserted that right finally, and in that case certainly 
they declared the party, whom the Honse of Commons ac- 
cused, to be not guilty. Upon the trial of that cause, it was 
stated to them most ably and most eloquently, that in pro- 
ceeding to form their opinion upon it, they were not to select 
a single expression unexplained by the context, and unac- 
companied by the whole of the book, and for that reason to 
impute guilt to the party accused. They were advised (as 1 
shall presently advise you) to take the book along with them, 
to consider the whole candidly, fairly, and impartially, and 
from a due consideration of the whole, extract what their 
judgment ought to be on the passage to which delinquency 
was imputed.'' The jury acquitted Mr. Reeve, but owing to 
the determination of one of their number, found that the 
pamphlet was a very improper publication. 

On the writings of the Rev, G. Wakefield, who has been 
well described as a vir clarissimus grafted on the crab stock 
of a Jacobin dissenter, a man who carried into the science 
both of grammar and of politics, a spirit of insolent dog- 
matism and precipitate innovation. Lord Kenyon put a 
less favourable construction, for, instead of presenting the 
dreamy extravagances of a theorist, which in these days 
could produce no practical mischief, they teen^d with. that 
pernicious spirit of democratic chwige, by which so large a 
portion of the people were borne headlong. One of the most 
violent paragraphs was the following :— '^ I regard (to use 
great plainness of speech) your archbishops, bishops, deacons, 
canons, prebendaries, and all the mrni^x^toll of ecclesiastical 
aristocracy, as the despicable trumpery of priestcraft and su- 
perstition, and a grievous domination over the meek principles 
of evangelical sobriety." His long confinement in Dorcheeter 
gaol, and the fatal illness which it induced, have created a 
sympathy for this reverend agitator which, from the character 
of his writings, he would otherwise never have a^cquired* 
But the conduct of his judges is thus ebquently vindicated 
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by the liberal Sir James Mackintosh : — ^^ I could not read 
Gilbert Wakefield's Memoirs without observing the injustice 
sometimes done unavoidably to statesmen and magistrates. 
There never was an age or a nation, in which Gilbert Wake- 
field's pamphlet would not have been thought punishable. 
There is no quotable writer for the liberty of the press, who 
would not allow that it was so ; yet, when his literature and 
his sufferings are presented to the mind, long after the offence 
has ceased to be remembered, or when it is considered only 
as part of the uninteresting political controversies of a former 
period, sympathy for him and indignation against those who 
punished him, are sure to be excited. But let the pamphlet 
be read ; let the terrible danger of the kingdom be remem- 
bered, and let a dispassionate reader determine whether Mr. 
Somecs would not have prosecuted, if he had then been at- 
torney-general, and whether Mr. Locke, if he had been one 
of the jury, would have hesitated to convict.*' 

Fired with a spirit of rival eloquence to that which Mr. 
Wakefield had prodigally lavished, as he himself confessed, 
on a sullen judge and a yawning jury, the learned lord 
launched into a strain which Quintilian would scarcely have 
commended. ^' I beg leave to say that I see no good in what 
has lately taken place in the affairs of another country. I 
see no good in the murder of an innocent monarch. I see no 
good in the massacre of tens of thousands of the subjects of 
that innocent monarch. I see no good in the abolition of 
Christianity. I see no good in the depredations made upon 
commercial property. I see no good in the overthrow and 
utter ruin of whole kingdoms, states, and countries. I see 
no good in the destruction of the state of a noble, brave, and 
virtuous people, that of Switzerland. The general right to 
the liberty of the press, is neither more nor less than this, 
that a man may publish any thing which twelve of his coun- 
trymen think is not blameable, but that he ought to be pun- 
nished if he publishes that which is blameable. This in plain 
common sense is the substance of all that has been said on 
the subject. If you think that it is possible to keep govern- 
ment together with such publications passing through the 
hands of the people, you will say so by your verdict and pro« 
nounce that tiiis is not a Ubel, but in my opinion that would 
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be the way to shake all law, all morality, all order, and all 
religion in "society." For the edification of the revolutionary 
scholar, he cited the not very novel axiom—" Ingenuas didi- 
-cisse," &c., and declared his regret that the moral should 
have proved false with regard to him. 

This addiction to classical, or rather to Latin quotation, in 
one who could lay no claim to scholarship, must arrest the 
notice of all who read his judgments, and was no less 
singular than unhappy. In a defective acquaintance with the 
learned languages, he had the precedent of some of his most 
distinguished predecessors. It is recorded of Sir Matthew 
Hale that, in translating Cornelius Nepos, he rendered " elatus 
est in lecticula," he was lifted up in his bed. Lord Hard- 
wicke, in the House of Lords, repeating the phrase " pendente 
beHo," was interrupted by Lord Carteret in a tone of classical 
indignation, " ' Flagrante bello,' my lord ! you mean * flagrante 
bello !' " Sir Matthew Raymond, in excuse for some unfortunate 
solecism, made the grave apology that lawyers were not bound 
to the Latin of the classics. Lord Kenyon seems to have had 
a similar misgiving; when, on the rare occasion of a visit to 
his court, by the learned Dr. Parr, he interrupted Serjeant 
Hill in one of his most ancient and- learned citations, with an 
excuse, which went to the heart of the pedant, '' We don't 
talk the best Latin in these courts, brother!" But whether 
from a shrewd suspicion that there were not in general many 
Latinists there sufficiently fresh from Eton and Oxford 
to detect his barbarisms, or from an idea that nothing could 
embellish his discourse like a quotation from a dead lan- 
guage, he appears never to have omitted, " in season and out 
of season," lugging forward a few favourite sentences, without 
much regard to their appositeness, propriety, or taste. They 
glitter in his harangues like the glass beads or bits of tin 
which savages stick upon their rude clothing, and with which 
they set off some stolen finery. He was fond, we are told, 
of using phrases, which set all classical taste and learning at 
defiance. He either coined or quoted them from some book, 
the author of which was unknown, or unheard of by any man 
of letters. He blended into all his speeches these intra- 
sive scraps, and ' quoted them with merciless profusion, 
and deplorable want of taste. When he wished to express 
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bis opinion that the established rules of practice should not 
be departed from, it was adorned with the figurative recom- 
mendation of the propriety " stare super antiquas vias/' (By 
the way, the *' antiquas'^ was pronounced with the second syllable 
short, an abbreviation which no Ojrfbrd man can tolerate 
even on the last and most busy day of tenn!) But the " me- 
Kus est petere fontes quam sectari rivos," left in the back- 
ground all his other celebrated Latin quotations. It was an 
ornament which suited every dress, and, like that of the 
learned lord himself, it was used till it had become thread, 
bare. He would inform the bar with becoming gravity " the 
Court will take thne to consider this case ' propter difficulta- 
tem.' *' *' We will look into this act of parliament with eagles' 
eyes, and compare one clause with another, 'noscitur a sociis." ' 
— " Go to Chancery," was his address to an importunate suitor, 
" abi in malam rem." When counsel were disputing sharply 
in the Dean of St. Asaph's case a piece of evidence, — one of 
them saying, " we can prove this to be the prosecutor's letter," 
and the other retorting, " I beg leave to say you caimot, it is 
not evidence ;" his lordship interposed, with a sort of learned 
chai-m, " modus in rebus, there must be an end of things." 
These bits of classicality, sometimes as inapplicable as if they 
had been picked up at random from a dictionary of quota- 
tions, are thus amusingly caricatured in that miscellany of legal 
anecdotes, " Westminster Hall." The learned lord is there 
represented concluding an elaborate charge to the jury, with 
the observation, " Having thus dischai^ed your consciences, 
gentlemen, you may retire to your homes in peace, with the 
delightful consciousness of having performed your duties well, 
and may lay your heads upon your pillows and say, ' Aut 
.Csesar aut nuUus.' " On another occasion, his lordship, wish- 
ing to illustrate in a strong manner the conclusiveness of some 
fact, ended by remarking, " It is as plain as the noses on your 
faces — ' Latet anguis in herbli !' " 

His choice of words in the vernacular was scarcely more 
judicious, a vulgar phrase or unlucky turn of speech often 
marring the effect of his most grave sentences. Thus in an 
action on the case, for administering certain drugs to the 
plaintiff's wife to make her miscarry, the fact having been 
elicited that the child was bom alive, and died subsequently. 
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Lord Kenyon interfered ; " I cannot try it. God forbid I should 
look forward, but it hliTiks on murder." Declaiming on his 
own impartiality, he asserted, that he had known Mr. Mur- 
phy forty years, and had spent many pleasant hours in his 
company, but must apply to him the same rules as he would, to 
an Indian, a Turk, or a Mahometan. He was so partial to rhe- 
torical ornaments, classical allusions, and metaphorical lan- 
guage, that some of his discourses show faults as glaring as 
the composition of a fashionable auctioneer. When sitting 
in the Rolls Court, indignant at the conduct of one of the 
parties, who had tried every artifice to gain time, the. Master 
astonished his staid and prosaical audience by exclaiming, 
" This is the last hair in the tail of procrastination T' Whe- 
ther he plucked it out or not the- reporter has omitted to in- 
form us. The Term Reports, when they use the very lan- 
guage of the chie^ often contain a constant series of broken 
metaphors. For example — " If an individual can hreah 
down any of those safeguards, which the constitution has ^ 
wisely and so cautiously erected, by poisoning the minds of 
the jury at a time when they are called upon to decide, he will 
stab the administration of justice in its most vital parts." But 
to the admiration of a wondering jury, the chief justice de- 
lighted even more in allusions to the Roman history than in 
figures of rhetoric. " It was urged that the defendant was a 
young man amid scenes of gaiety. The example of Scipio 
might have been fresh in his memory, (if he had ever heard 
of him,) ' Scipio et juvenis, et coelebs et victor;' and if the 
lady was a spinster, so was also the princess of Spain !" and 
again, " Duties of imperfect obligation must be left to a man's 
own feelings. He had frequent occasion to regret that the 
laws did not enforce them. The debt due from a person 
educated to a person educating was one of the strongest and 
most important that man was capable of. In the most po- 
lished periods of the Roman empire, one of its most splendid 
orators, Pliny, did not think he had discharged his duty to 
Quintilian by discharging the mere debt due, but felt himself 
bound to portion out the daughter of a man to whom he 
owed so much." We suspect that Lord Kenyon would have 
been less profuse in his illustrations had he been trained at 
the University instead of at an attorney's office. Coleridge in 
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hid Table Talk has mentioned anotker of his favourite ex- 
amples, which displays a felicitous ignorance that the whole 
race of Malaprops might have envied. " Above all, gentle- 
men, need I name to you the emperor Julian, who was so 
celebrated for the practice of every Christian virtue, that he 
was called Julian the Apostle !" But this story, we believe, 
is too good to be true. We must in candour confess that 
the learning of the (by courtesy) learned judge was not 
quite 80 shallow as to have made him commit so portentous 
a blunder, and the volume of State Trials, in which his speech 
is given, contains a correct allusion to Julian the Apostate. 
But unskilfully laid on as these patches of oratorical finery 
too often were, there are hot wanting instances in which he 
use^ a forcible illustration, or applied a striking phrase with 
great effect. On one occasion he was required to afford in- 
formation respecting the fees and emoluments of his court to 
a Committee of the House of Commons. Mr. Abbot (after- 
wards Lord Colchester) was the chairman, who himself held 
an inferior office in the King's Bench. The patience of the 
chief justice having been exhausted by a series of questions 
too nearly touching that delicate subject, the perquisites of 
his office, he began to demur to any further interrogatory. 
Mr. Abbot, assuming what he intended to be a high and 
commanding attitude, pompously enough informed his lordship 
that he was armed with the authority of the Commons House 
of Parliament. " Sir,*' was the pithy reply of the chief justice, 
" I will not be yelped at by my own turnspit.'* On a trial be- 
fore him at nisi prius, some usher at a boarding school having 
confessed in cross-examination that he had enclosed a letter 
to a boy in the school, with the initials of a young lady, the 
learned judge expressed the most lively displeasure. The 
witness inquired with much pertness what there was particular 
in the letter? Lord Kenyon retorted by calling instantly to 
the usher, "Turn the minion out of Court!'' This strong 
moral feeling — the utter indignation manifested by him at 
every thing base and immoral, embodying its ideas in language 
full of muscular vigour, now and then produced an electrical 
effect, which the most consummate orator might have envied. 
No trick of art or finished elegance could at times compete 
with his plain manly sense, and energetic, but often vulgar. 
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English, in swaying the minds of the audience. His style 
was of bone, not ivory, but he wielded it with power, and 
compensated by his impassioned manner the defects of an 
ungraceful delivery. He was in the habit of hurrying his 
words together in such a manner that his articulation became 
occasionally very indistinct. He lisped, hesitated, and stam- 
mered, when not under the influence of powerful emotion ; 
but where he felt strongly he spoke strongly, and compelled 
assent to his doctrines. Several of the preceding extracts— 
and we might select many equally favourable — will lead a 
fair critic to the conclusion that his excellence in the art of 
persuasion fully compensated his sins against good taste, the 
more especially when he considers the description of persons 
to whom his harangues were addressed. 

A very favourable specimen of his judicial oratory is pre- 
sented in the case of Doe dem. Stevenson v. Walker, which, 
as it involved the sanity of the testatrix, and her capacity to 
execute a will, interested his feelings deeply. Mr. Stevenson, 
the legatee, had brought an ejectment against the heir at law 
to recover certain premises at Romford, in Essex. It ap- 
peared that in 1786, Mrs. Mary Robinson, a lady 76 years of 
age, of considerable fortune, died, leaving a will, by which, with 
the exception of a few legacies, her whole property was de- 
vised to Elizabeth Bodkin, her waiting maid, and one Steven- 
son, a fruit merchant, whose son soon after married Bodkin. 
An action had been brought by Mr. Walker, the heir-at-law, 
in the Common Pleas, and w^ith the approbation of Lorf^ 
Eldon the jury declared the will to be void. Mr. Stevenson 
was dissatisfied with this verdict, and brought the present 
ejectment. Erskine led for the plaintiff, and Law for the de- 
fendant. Fourteen years had elapsed. Two of the three 
witnesses to the will were dead. The third came forwaid to 
declare that the testatrix was, from intoxication, incapable of 
making a will. The man carried a showbox, after being ex- 
pelled from the attorney's office, with whom he witnessed the 
will, and was subpoened for the heir-at-law. Several attor 
neys were called to speak to the good character of the sub- 
scribing attorney and his clerk, and to their signatures. A 
dissenting minister stated that he never saw Mrs. Robinson 
intoxicated, that the signature resembled her handwriting;- 
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and that she had stated to him her relations should not have 
her property. Two warrants of attorney, which the testatrix 
had executed to the plaintiff, were then put in and read, dated 
the very month after the execution of the will. For the de- 
fence Mr. Law called Cooperson, the surviving witness, who 
deposed that the names of the attorney Gale, and his fellow 
clerk, were written before he came into the room. Mr. Gale 
guided the hand of testatrix. She appeared to him stapid 
drunk. He had mentioned to all the masters he had since 
lived with that the will was not properly executed. It was 
near twelve at night when he signed. He also called the 
apothecary, who swore that Mrs. Robinson had the appear- 
ance of a woman who drank ; a witness, who had taken 100/. 
legacy under the will, and yet did not believe the signature 
her handwriting; several witnesses, who believed Cooper- 
son to be an honest man, and the masters with whom he sub- 
sequently lived, who all declared that he mentioned to them 
the circumstances of this will, and said all was not right re- 
specting it. 

After a reply from Erskine, Lord Kenyon summed up. 

'' This was as anxious a cause as he had been witness to» 
Mankind were deluded and deceived if the legislature told 
them they might make wills, and dispose of their property, 
and when they had done so the law was not to take effect. 
It was the balm of the human mind to think that after men 
had acquired a fortune by their honest industry, they would 
leave it to those who were most worthy, or at least to those, 
for whom they had the tenderest affection. If they were dis- 
appointed in that, the great and main pursuit of man inso^ 
ciety was disappointed. As to the verdict given in the other 
Court, he was disposed as he was bound in duty to do, to 
treat it with great respect, because it was rivetted in his mind 
that no man could bring his case before a jury more fit to de- 
cide it than before the merchants of the city of London. He 
had ^aid so often, he had thought so always; and it was his 
finn opinion, never to be erased from his mind, that if he were 
to look round among all the judges who sat in judgment in 
this country, the noble lord who tried this cause in the other 
Court, Lord Eldon, would certainly in his opinion stand in 
the first rank. He could notwithstanding not doubt. The 



VOL. XVII. X 



j894 Life of Lord Kenyon. % 

day of debate is deferred till two of the witneBses are removed 
by the hand of God out of this sublunary life, and when that 
is done, the only subscribing witness now living, totally un- 
known to Mr. Walker, is met by him as he was walking up 
to Hampstead, with a show-box on his back, who asked him 
his name, and then having learned his name by the most for- 
tunate coincidence of circumstances that ever happened, he 
takes him aside; ' hinc origo mali,' a plot of gigantic vil- 
lainy is hatched. The objections to this will were without 
form and void. Was the will executed? There had been 
judges who immediately rejected the testimony of witnesses 
who wished to invalidate their own act. They have said we 
will not hear such a witness. There was a very great judge, 
whose name was never to be mentioned vdthout hcmour, who 
died in 1737, Sir Joseph Jekyll, who tried a cause of this 
sort at Chester. He thought on the whole it was better to 
hear them. He received the witnesses, as tradition stated, at 
Chester Assizes — they swore against the will, and yet the 
will was supported. There was another case of the same 
sort tried before another judge in more modem times, Mr. 
JoUifTe's case. The three subscribing witnesses were called, 
and they all with one voipe swore against the will. The jury 
found a verdict in favour of the will. The witnesses were 
afterwards indicted for perjury, and all found guilty. Two of 
the witnesses were not here to answer for themselves, but 
they were not men before whom a curtain was drawn, and 
who had an opportunity of shutting themselves up from the 
-observance of the world : but they lived in the face of the 
world and lived by their characters, and they went down 
to the grave without their characters being impeached. He 
had a right to consider them as giving their testimony; he 
had a right to consider them as standing in the witness-box 
giving their evidence, since their chamcters had been sup- 
ported by evidence so respectable. Their character was only 
impeached by the testimony of one witness, who had come 
that day to contradict on his oath, that which he solemnly 
attested at a former period of his life. If this will were to be 
set aside, what man could be comfortable or happy? Who 
could rest his head on his pillow and say * I have looked to 
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the right hand and to the left, I have settled all my worldly 
affairs, I am now happy — I have disposed of my property, 
and have distributed it among those objects that are the most 
worthy and dearest to me/ He would distrust the evidence 
of a man, whose testimony contradicted the act he had done 
in a former period of his hfe. If a person executed a will in 
articulo mortis, there might be more danger of imposition. 
But this lady made her vrill near twenty-two months before 
her death. Would it be asked, ' Will you disinherit the next 
of kin? That .would depend on circumstances. Many had 
actually done it, and some with vast applause. An Earl of 
Lincoln, who thought he could not consistently with his cha- 
racter and his honour support the measures of a minister, 
gave up his situation, and lost his pension. This conduct 
was so much admired by Lord Torrington that he left him his 
whole fortune, though he did not know the noble Lord, and all 
the world were ready to clap their hands at the act. If this 
will should be doubted, it will invite people to discuss every 
will in a Court of Justice. The case is in hands where 
justice will be done. If there is room to pause, you will 
pause; but if the case is clearer than the sun, you will deliver 
your sentiments on it by the verdict you will give." The 
jury immediately found a verdict for the plaintiff; and set the 
naind of the judge at ease by securing those rights of pro- 
perty which he so highly valued. 

In guarding these rights of property against fraud or vio- 
lence, and enforcing the rigours of the^penal code, this Chief 
criminal judge of -England trusted too much to the effects of 
terror. To use his own words hfe thought it very dreadful 
that men of business should be robbed by those they em- 
ployed> and he inflicted death as the most terrible, and therefore 
the most preventive, punishment. Not that he was a cruel 
or sanguinary man ; could he have consulted his own feelings, 
he would have borne a bloodless ermine, but he thought that 
his duty to the country required the passing of that sentence, 
the most dread and painful part of the judicial office, but 
which, at whatever cost to his feelings, the magistrate must 
perform. The number of capital convictions and executions 
on his circuit, have been adduced to prove that he exercise4 
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a more merciful discretion than many of his brother judges, 
who appear to harve inverted the^ celebrated saying of Wilkes, 
and to have resolved that, " the best possible use to which 
you can put a criminal is to hang him." An interesting 
anecdote of Lord Kenyon's sensibility was related in the 
House of Commons by Mr. Morris in the debates of 1811. 
Of the occurrence that gentleman had been an eye witness. 
On the home circuit, he said, some years since a young 
woman was tried for having stolen to the amount of forty 
shillings in a dwelling house. It was her first offence, and 
was attended with many circumstances of extenuation. The 
prosecutor appeared, as he stated, from a sense of duty; the 
witnesses very reluctantly gave their evidence, and the jury 
still more reluctantly their verdict of guilty. The judge 
passed sentence of death; she instantly fell lifeless at the bar. 
Lord Kenyon, whose sensibility was not impaired by the sad 
duties of his office, cried out in great agitation from the 
bench — " I don't mean to hang you: will nobody tell herl 
don't mean to hang her? I then felt," he justly added, "as 
I now feel, that this was passing sentence, not on the prisoner, 
but on the law." This deserved reproach never startled the 
learned judge, who was a devout believer in the perfection of 
the penal laws, and without rising superior to tlie prejudices 
of the age in which he lived, gained a reputation for mercy 
above his colleagues, by yielding more frequently than they 
did to the impulses of compassion. His humanity, active in 
cases of life and death so far as his conscience would allow, 
was less alert in behalf of those criminals to whom secondary 
punishments had been awarded, and never slumbered so 
soundly as when a fashionable libertine was to be amerced in 
damages, a seditious libeller to be sent to gaol, or a knavish 
attorney to be struck off the rolls. 
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ART, III.— MERCANTILE LAW-^No. XX.-MERCHANT SHIPPING 

^concluded,) 

We proceed in our examination into the principles and prac- 
tice of general average to inquire, 2ndly, upon what the contri- 
bution is to be assessed ? The ready answer is, upon all which 
has been benefited by the sacrifice ; and such is, in fact, the 
rule; from which however are exempted, 1. The persons of 
those on board, the life of a freeman not being reducible to 
estimate ; 2. Wearing apparel and ornaments in actual use, as 
accessary to the person ; 3. The wages and effects of the sea- 
men, from whom such an exaction would be unreasonable ; 
and 4. The ammunition and victualling stores of the vessel, as 
being intended for consumption on the voyage. Subject to these 
exceptions, the whole of the property and interests embarked 
in the adventure — cargo, including the part sacrificed, luggage 
of passengers, ship and freight — must severally bear their pro- 
portion of the common loss ;^ and this proportion is assessed 
upon the value of the contributory subject. Simple, however, 
as the rule thus stated may appear, the practical adjustment of 
the scale is not always an easy task ; and it will be necessary 
therefore to consider with some particidarity, Srdly. The prin- 
ciple and mode of assessment. 

The principle then is this : that the value of the thing sacri- 
ficed shall be made good by an equal assessment upon the 
value of the whole contributory stock ; so that in all questions 
of adjustment there are two items of value to be ascertained, 
viz. 1, that to which, and 2, that upon which, the contribution 
is to be made ; and these it will be convenient to examine 
separately. 

1. Where the claim is {or goods cast overboard, the question 
which first presents itself is this ; with reference to what time 
and what place is the value to be taken — is it to be the prime 
cost of the goods, or their increased worth on board, or their 
net value at the port of destination ? Now it is clear that the 
loss to be compensated is that which has been actually sus- 
tained. Subject only to his proportion of the general charge, the 
owner of the goods sacrificed ought to be neither better nor 
worse off than he would have been if the sacrifice had not been 
made. It follows therefore that, if the vessel actually arrive 

1 Peck-loads, thougfh exempted from the benefit, are subject to the charg[e. 
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at her port, the valuation should be made according to what 
the goods would have been worth if they, like the rest, had 
reached their destination ; and accordingly the general prac- 
tice in this country is, to estimate them at the current price in 
the market of consignment, minus the fireight and charges which 
the consignee would have been called upon to pay. ^ 

It is on the same principle that if after the jettison the ves- 
sel by a new disaster be disabled from completing her voyage, 
and the cargo be consequently sold at an intermediate port, the 
valuation of the sacrificed goods is made at what they would 
have produced under such circumstances at that intermediate 
place ; for it is evident that if they had escaped the jettison, 
this and no more would have been their actual worth. 

In like manner a proportionate abatement is to be made from 
the amount of compensation when subsequent accidents of 
navigation have rendered necessary a partial sale of the cargo 
preserved, or have otherwise diminished its aggregate value ; 
because as the goods, had they remained on board, would have 
been subject to the common risks, it is but fair to assign an 
average diminution in their value in respect of casualties which 
have actually occurred. 

But the rule of referring the value to the terminus of the 
adventure is not always followed ; for if the loss take place at 
80 early a period of the voyage that the vessel puts back to her 
port of departure, it is usual either to replace the goods in 
kind, or if that be not practicable, to estimate them at the cost 
price, plus the charges of shipping ; a practice which, though 
not perhaps scrupulously correct, has undoubtedly the advan- 
tage of convenience.* 

^ Bjr tbe cWil law the estimate was roade on the prime cost, and tliis role still pre- 
vails in manj countries abroad. For the usages of foreign nations generailjr on 
tliis subject the student is .again referred to the excellent work of Mr. Benecke on 
the principles of Iiidemnitj and Marine Insurance. The Courts of this country 
recognize the variations in tbe law of other states, so far as to support payments in 
conformity thereto by the master or others* (See Walpole ▼. Ewer, Park", 6t9', 
Newman v. Cazalet, id. 630; Simonds v. White, 2 B. & C. 805.) But thej re 
quire satisfactory evidence that such is in fact the law of the place* (Power v. 
Whitmore,4 M. & S. 141.) 

^ In such cases the average is ordinarily adjusted immediately at the port of de- 
parture, whereas in general tlie settlement is maJe on the completion of tlie vojage 
at the port of arrival. Practically therefore it is correct to say that the value is to 
be estimated with reference to the place of adjustment. 
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For goods damaged by a jettison, the measure of compensation 
is the deterioration in marketable value, properly referable to 
that cause ; and although there may be cases, as of perishable 
commodities, where it may not be easy to ascertain the quan- 
tum with accuracy, yet it is evident that this is a difficulty inhe- 
rent in the subject, and not fairly attributable to any uncertainty 
in the rule. 

Damage to the vessel is to be estimated by actual survey, in 
which great nicety is sometimes requisite for distinguishing how 
much of the apparent damage is fairly a subject of compensation. 
Articles which have been replaced, as spars, cables, anchors, 
or the like, are estimated at their actual cost, without reference 
to their intrinsic worth ; but in all cases of refitting, a custo- 
mary deduction of one- third is made in respect of the advan- 
tage to the owner by the substitution of new materials for 
old.i 

3. The value of the contributory subjects is in like manner 
ordinarily estimated with reference to the termination of the 
adventure. Thus, 1st, as to the goods; these, when they 
reach their destination, are valued for average at their net 
worth to the consignee, that is to say, at the current price of 
such goods, deducting the freight, duty, and landing charges. 
But when the value has been diminished by internal causes, 
as of corruption or decay, a question arises, whether the esti- 
mate should be taken according to* their actual worth as da- 
maged, or at the price which they would have fetched if sound; 
for the determining of which a distinction must be made when 
the claim is for articles sacrificed, and when it is for disburse- 
ments of money. It has been already seen that the right to 
compensation for the loss of specific articles is contingent upon 
the ultimate safety of the property benefited by the sacrifice, 
whereas the right to contribution for disbursements is absolute, 
creating a debt from the moment when they are made ; and as 
the proper measure of contributory value is the condition of 
the goods at the time when the obligation attaches, it follows 
that in the former case they will contribute according to their 
deteriorated value at the termination of the adventure, whilst in 

* TliiB dedoction is not made when the vessel is new ; and by the cnstora of 
I'lojd's^ a Teasel is new until she has performed ^ne complete voyage. See Fen* 
^ick V, Robinsoni Dan. & L, Merc. Cases, p« 8. 
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the latter case, if sound at the time when the expenses were 
incurred, they must be assessed at the value of sound goods, 
whatever their subsequent depreciation. Hence, as more than 
one average loss may be incurred in the course of the same 
voyage, it may well happen that the same goods may contri- 
bute on different assessments, not only as the claim may be in 
respect of disbursements, or of the loss of specific property, 
but as one set of disbursements may have preceded, and 
another followed, the ascertained commencement of the inter- 
nal mischief. 

Subject to this distinction, goods, when sold at an interme- 
diate port, are valued at the net proceeds of the sale there, and, 
when brought back to the port of departure, at their cost on 
board.^ It has been already said, that the goods cast over- 
board are not exempt from their proportion of the common 
charge ; and their value for contribution, whether to that or a 
subsequent average loss, may be readily ascertained by regard- 
ing them for this purpose as still on board, and applying to 
them the same criteria as to the rest. 

A principle of valuation in all respects similar is adopted 
with respect to the ship, the general rule being to estimate it 
at what it is fairly worth to the owner at the port of discharge. 
In practice the ascertaining of this value is not always easy. 
Experience has shown that little reliance can be placed on the 
reports of mercenary surveyors in distant ports ; and the ac- 
countants, by whom the averages ar^ adjusted in this country, 
frequently prefer a more indirect, but less suspicious, mode of 
computation, by ascertaining the value of the ship at her port 
of departure, and making the necessary deductions for the 
wear and tear and accidents of the voyage.^ As the whole of 
the contributory subjects must of course be measured by the 
same standard, it is scarcely necessary to add that the same 
variations of the general rule which apply to the valuation of 
the cargo are applicable, mutatis mutandis^ to that of the ship. 

Lastly, as to the freight ; the benefit to the owner fi:om the 
sacrifice in respect of which the average is claimed is mani- 

1 Excluding, however, the premium of insurance, which for au obvious reasou 
cannot, be brought into the average account. 

^ Mr. Stevens, in his Essay on Average, gives the formula for this purpose which 
he has usually adopted in practice, which is a deduction of 20 per cent, for partial 
loss, and the Ulie for wear and tear. 
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festly the amount of the freight which he finally receives, de- 
ducting so much of the wages as remained unpaid at the time 
of the accident, and the port and other charges, neither of 
which would of course have been paid if the vessel had been 
lost. When the claim is for disbursements, the net freight 
must contribute, even though by a subsequent failure of the voy- 
age, none should be ultimately earned ; and this for the reason 
before explained, viz. that disbursements for the general be- 
nefit create a debt — the loss of specific articles a mere liability. 
Thus, it has been decided, that freight in the course of being 
earned, however affected by subsequent contingencies, must 
contribute to salvage on recapture, which is a case exactly 
analogous to that of average for disbursements. Freight is also 
absolutely charged whenever the adjustment takes place at the 
port of departure. When a ship is chartered for a voyage out 
and home, with a condition making the payment of freight de- 
pendent on her safe return with the homeward cargo, it has 
been questioned on what principle the freight should contri- 
bute to an average loss occurring on the outward voyage. It 
was determined by the Court of King's Bench, upon a case of 
this kind, that the assessment should be made on the whole 
freight of the voyage out and home ; ^ but the propriety of this 
decision has been impugned by a writer of great practical 
authority, 2 on grounds apparently conclusive, and he lays it 
down that at all events ^^ when a similar case occurs again, 
and the general average is to be settled be/ore the ultimate 
arrival of the ship, the interest of all parties will require that 
the freight of the outward-bound voyage shall be separated 
from that of the homeward-bound voyage, for the purpose of 
making the adjustment." Any other rule would unquestion- 
ably violate the principle of proportion, for it is evident that, as 
compared with the cargo, the freight has to sustain both a dou- 
ble risk and a double charge. It is true that in the case 
referred to, the Court insisted on the fact that the vessel had 
arrived, and the freight been actually earned ; there ought, 
however, at least, to have been a deduction for the expenses 
^vvd risks of the home voyage ; and moreover as the proper 
time for the adjustment of the average was the arrival of the 
vessel at the outward port, where the freight would conse- 
^ WUliams w, London Insnxance Company, 1 M. & S. 318. ' Bene^ke. 
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quently not have been earned, it may be doubted whether this 
accidental circumstance ought to have been allowed to influence 
the decision. * 

' On the same reasoning, when the vessel goes out in ballast, 
the homeward freight ought not to contribute to a general 
average for a loss sustained on the voyage out. 

From the principles thus laid down, the mode of adjusting a 
general average will now be sufficiently apparent. To take a 
simple case, let us suppose a jettison of goods belonging to A. 
and an incidental damage to goods of B, occasioned by the 
jettispn, and that the vessel saved by these means, arrives 
without further accident at her port of destination. Now the 
losses to be made good are, 1st, to -4. the price which the goods 
cast overboard would have fetched at the port of consignment, 
minus the freight, duty, and expenses ; 2nd, to JB. the difference 
between the price of the damaged goods and the price of the 
same goods in a perfect state ; and 3rd, to the ship-owner the 
freight upon A.'s goods, lost by reason of their non-arrival. The 
parties to contribute are, 1st, all the owners of goods, includ- 
ing A. and JB. in the proportion of the net value of their 
several consignments at that place ; ^d, the ship-owner upon 
the then value of his ship ; 3rd. the ship-owner (or his under- 
writer on freight) upon the aggregate amount of the freights, 
deducting wages paid since the accident an4 port charges. 
These several values, and the aggregate amount which is to 
contribute, as well as that which is to be compensated, being 
ascertained, the sums to be received or paid by each are then 
easily obtained by a common arithmetical process. 

It has been already intimated that the proper place for ad- 
justing the average is the port of discharge, and that the prac- 
tice of settling it in some cases at the port of departure is 
an exception introduced for convenience. When adjusted, it 
is the duty of the master to receive and pay the several con- 
tingents, and for enforcing' payment he has a lien upon the 
goods consigned. In practice, however, it is not usual to retain 
for average, the master generally contenting himself with the 
personal liability of the parties to be charged. Whether if he 
omit to avail himself of the lien, the consignor can in any case 

1 See as to the contribution of freight to salvage— |K«t, where the principle as 
here stated is. adopted. 
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be called upon to pay^ has been made a question, but it is clear 
that if he be the owner of the goods he is liable in respect of 
his ownership, though in the absence of any express un- 
dertaking it would seem that he could not otherwise be 
charged. In like manner, the consignee is personally charge- 
able if the property of the goods be in him, but not in respect 
of the mere receipt of them under the bill of lading, unless it 
be made an express condition that he shall be so.^ If the 
master neglect to get in the contingents from the parties liable, 
the persons entitled to receive may, it seems, sue and recover 
each in respect of his own interest, either by a suit in equity,* 
or by an action at law.^ And thus having shown, with as 
much minuteness as our general design admits, the principle 
and origin of general average — the equitable considerations on 
which it is based — ^in respect of what it may be claimed — upon 
what it is to be assessed — ^and the principle and rate of contri- 
bution, we pass to the consideration of that other incidental 
charge which has been mentioned under the name of salvage. 

Salvage, in legal and mercantile acceptation, signifies a 
recompense to those by whose efforts ships or goods have been 
rescued from destruction by wreck or other accidents of navi- 
gation, or retaken out of the possession of an enemy;* and 
being a right which rests on obvious principles both of equity 
and of policy, it has found a place in tjjie maritime code of all 
trading nations. 

A remuneration for work actually bestowed belongs to every 
one who lends his service to another ; but in cases ^ere not 
only property of great amount, but frequently life itself, is at 
stake — where the service is always inconvenient, and often ex- 
ceedingly perilous — ^it is evident that something more than a 
mere compensation is required. On the other hand, the law 
recognizes no service, however great or meritorious, in the 
saving or recovery of the effects, as superseding the absolute 

' Scaife ▼. Tobin, 3 B. & Ad. 525. 

' Shepherd ▼. Wright, Show. Pari. Cases, 18. 

^Marsbam v. Dutrej, Seiect Cases of Evid. 58; BiHtlej r. Presgrare, 1 Eait, 
nO; Dobson v. Wilson, 3 Campb. 480. 

* In the case of The Governor Raffles, 2 Dods. 14, Lord Stoweil observes—'' U 
bas beeu said that no exact definition of salvage b given in anjf of the books— I do 
not know that it has ; and I sboold be sorry to limit it by any defialtion now/' 
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title of the owner. Even when goods have been lost, or under 
the pressure of a present exigency abandoned, the finder is not 
suffered to appropriate them, with whatever risk or exertion 
obtained, so long as the owner is known, or by reasonable 
pains can be discovered. Still it cannot be denied, that this 
regulation of society, however expedient, contradicts an instinc- 
tive, and not altogether irrational, notion of right ; and policy 
suggests that we should regulate, rather than seek to extinguish, 
that cupidity which furnishes the strongest, if not the only, in- 
centive to perilous exertion. There is need, in short, of the 
bounties, as well as of the terrors, of authority ; and accord- 
ingly our law, whilst it punishes with necessary severity the 
licentious plunderers of a wreck, deals out compensation with 
a liberal hand to all who give effectual succour to a vessel in 
distress, or rescue property from destruction. 

In assigning the measure of this compensation there is 
necessarily much difficulty. A niggardly remuneration would 
be not only unjust to the salvors, but impolitic as regards the 
body of merchants, shipowners, and underwriters, whose pro- 
perty is adventured on the deep. It is reasonable moreover, 
that regard should be had not to the labour merely, but also to 
the hazard and inconvenience of the service, the extent of 
benefit conferred, and the value of the property saved. On the 
other hand, as men are prone to overrate their own services, and 
as there is moreover in the actual position of the salyors, invested 
as they are with a temporary supremacy, a strong temptation 
to urge unreasonable pretensions, it is evident that the media- 
tion of the law will be as necessary to moderate the exactions 
of the one party, as to correct the parsimony of the other. Be- 
tween these two extremes the scales are to be held with a steady 
hand. In one species of service, that, namely, of recapture from 
an enemy, it has been thought expedient to fiss by law the 
rate of remuneration at a certain proportion of the recaptured 
property, but in all other cases, as it would be difficult to 
assign any general measure, or even scale of compensation for 
services varying indefinitely in their character and circum- 
stances, a large discretion has been necessarily left to the tri- 
bunals by which it is awarded. 

In treating of salvage, we shall have to consider, 1st, for 
what acts, and under what circumstances, it may be claimed j 
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£nd| certain legislative provisions as to salvage of stranded 
property; 3rd, the rate of remuneration — the tribunals by 
which, and the principle on which it is adjusted — and the means 
of enforcing payment ; 4th, the parties entitled to it, and the 
apportionment of the several shares ; 5th, the parties by whom, 
and the interests in respect of which salvage is payable; and 
as the subject naturally divides itself into salvage in case of 
wreck and other accidents of a like nature, and salvage upon 
recapture, it will be convenient to preserve this distinction 
throughout the several heads of inquiry. 

I. As to the acts which confer a right to salvage : — The 
cases out of which a claim for salvage of the kind first men- 
tioned ordinarily arises, are either succour afforded to a ship 
in distress at sea, or taking possession of and navigating into 
harbour a vessel abandoned, or, in law phrase, derelict^ — or 
aid rendered in the rescue of ship or cargo, after a stranding 
or wreck upon the coast. Now the word salvage imports 
that something has been saved ; or, expanding the term, that 
property has been preserved (for the law does not directly 
concern itself with life, the value of which it has no means of 
estimating), which, but for the interposition of the salvor, 
would have perished, or at least have been lost to the owner. 
Two conditions, therefore, are requisite ; viz., an actual jeo- 
pardy, and an effectual rescue ; and hence it follows, first, 
.that a claim of salvage, properly so called, cannot be sus- 
tained, either for ordinary assistance afforded on request in a 
case of mere embarrassment or difficulty, or for an officious 
interference, the necessity of which is denied, or not clearly 
apparent;^ and, second, that no exertions, however praise- 
worthy in themselves, can entitle to salvage, unless some 
benefit have resulted from them to the party from whom it is 
claimed.^ 

' In the Upnor, 2 Hag. 3, salvage was refused for bnDging into port a barge 
found (without anchor or crew) aground, on evidence that it was not uncommon 
to leave barges there and fetch them off afterwards. Lord Stowell, in the case of 
The Joseph Harvey, 1 Rob. 306, strongly reprobated an attempt to convert a case of 
pilotage into a salvage. See also The Sarah, ib. 313, n. in whichthe principles by 
which the Court is guided are laid down ; and The Vrow Margaretha, 4 Rob. 103. 
As to what degree of distress will justify an interference, see the case of The Blen- 
denhall, 1 Dods. 414. 

> See Cox v. May, 4M. & S. 162 ; and post. 
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Again^ the act must be a meritorious service proceeding 
from strangers to the vessel^ not the mere performance of a 
duty by those who are connected with it. Hence the crew of 
a ship, however great their merit, can never assume the cha- 
mcter, or claim the remuneration, of salvors.* Passengers 
also, so long as they continue necessarily with the vessel, om 
their best efforts for its preservation, and are entitled to no 
salvage f but they differ from the crew in this — that whereas 
the latter are bound to stay by the ship so long as a hope 
remains, the passenger may quit her whenever an opportutiity 
presents itself;^ so that for services freely rendered, after an 
opportunity of withdrawing, and at the solicitation of those 
on board, a passenger may fairly claim the privilege and 
recompense of a salvor.* Ships in the service of his Majesty 
are bound to give assistance to British vessels in distress;* 
nevertheless, here also, when extraordinary efforts have been 
made, and serious risks encountered, the right of the officers 
and crew to salvage has always been recognized and upheld.^ 

Salvage in recapture is due for vessels or cargo retaken out 
of the hands of an enemy or pirates. By the maritime law of 
England, the right of the owner of captured property, or, as 
it is ordinarily termed by jurists, the Jt« postliminii, continues 
until condemnation by a competent tribunal. '^ It follows, 
therefore, that .property retaken at any time before sentence 
must be restored to the owner, and that the re-captors have. 

1 The Governor Raffles, 2 Dods. 14 ; and post. 

' The brig Branston, homeward boundi got into distress, and a lieutenant of the 
royal navy, a passenger, having contributed his assistance, claimed to be remune- 
rated for his services ; but per Cur, ** Where there is a common danger, it is the 
duty of every one on board the vessel to give all the assistance he can ; and more 
particularly is this the duty of one whose ordinary pursuits enable him to render 
most effectual service. I reject the claim/' Branston, 2 Hag. 3. 

^ Ibid. " A passenger is not bound, like a mariner, to remain on board, but may 
take the first opportunity of leaping from the ship and saving his own life." 

* Newman v. Waters, 3 Bos. & Pul. 612. The captain having abandoned the 
ship, those who were left on board applied to a passenger, who had been a naval 
captain, to take the command ; which he, though he might have also quitted the 
vessel, consented to do, and saved the vessel. The owners offered him 200/., and 
the jury awarded 400/., which the Court afterwards upheld. 

« Belle, 1 Edw. 66; Francis and Eliza, 2Dods. 116. 

^ Mary Ann, 1 Hag. 158. 

7 Our law differs in this respect from the general law, by which the property is 
changed absolutely so soon as the vessel is carried infra frmdux, 
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consequently a salvage merely. After sentence, the property 
of the former owner being thereby devested, they acquire the 
full and absolute right of captors.* For neutral property re- 
captured salvage is not in general allowed, because, as the 
condemnation of such property is contrary to the rules of 
international law, it is not without cause to be presumed 
that it would eventually have been decreed.* But if the 
practice of the country to which the captors belong has 
been, however improperly, to condemn in such cases, 
then, as the danger from which the property has been 
rescued was real, the claim of salvage is admitted.' On 
the same principle, if by the conduct of the owner the cha- 
racter of neutrality has been abandoned or forfeited, then, as 
the property would have been subject to condemnation if not 
retaken, so» being retaken, it becomes subject to salvage.^ 
As the relation of the crew to the vessel is dissolved by a 
capture, it is evident that a recapture by their efforts gives 
Aem the same right to salvage which mere strangers would 
have had f and the §ame thing has been held in favour of a 
convoying ship for the retaking of one of the fleet under its 
protection, after an effectual possession by thci enemy.^ But 



' Charlotte Caroline, 1 Dods. 192. 

^ The Hantiess, 6 Rob. 104 ; The Robert Hall, 1 £dw. 265. 
3 The Carlotta, 5 Rob. 64 ; The Eleonora Catharina, 4 Rob. 156; The ActaeoQ, 
1 Edw. 254. 
*TheFanny,l Dods. 443. 

* The Two Friends, 1 Rob. 271 ; The Beaver, 3 Rob. 292. This last was a 
case of singular gallantry. A British merchant ship having been taken by a French 
privateer, and all the crew except the master and a boy taken out, the master rose on 
five Frenchmen who had been put on board, knocked down the prize-master, and 
seizing his pistols, the only fire-arms on board, drove the rest of the crew down 
below, and gained possession of the ship. He then steered towards the English 
coast, and had nearly perished in a storm, when he got help from an English fri- 
gate. All now went on board the frigate, the condition of the ship appearing des- 
perate. But, the storm abating, the master again went to his ship, and finally 
succeeded in bringing her into port. The ship was worth 6,0001. and Lord Stowell 
adjudged a salvage of 1,000/., in the proportion of 850^. to the master, and 1502. to 
the boy. 

• The Wight, 5 Rob. 315. In the Hichinbrook, 1786, the Court of Admiralty 
had refused salvage. But the sentence was reversed on appeal. There is no doubt, 
however, that neglect on the part of the protecting vessel giving occasion to the 
capture, would defeat the right to salvage. 
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it is not so in the case of a rescue from mutineers^ because 
the possession of the vessel by insui^ents does not release the 
rest of the crew from the obligation of service.^ Mere assist- 
ance afforded by the commander of a king's ship in quelling 
a dangerous mutiny on board a convict ship, has not been 
considered as wan*anting a claim of salvage^ being in truth no 
more than the discharge of a peremptory duty.^ 

The right of a salvor once acquired cannot be superseded 
by the intrusion of others, unless under circumstances of 
manifest necessity. Cases have indeed more than once oc- 
curred, where the officers of a king's ship have dispossessed 
the original salvors and claimed the privilege for themselves, 
but the Courts have steadily discountenanced such preten- 
sions, unless it clearly appeared that the misconduct or inca- 
pacity of those found in possession was such as to justify the 
interference.^ 

11. The law of England has, from the earliest period, left 
the jurisdiction of all matters happening on the open sea, 
whether civil or criminal, to the Court of Admiralty ; but in 
the dangerous navigation of our narrow seas frequent instances 
unhappily occur of wrecks on shore, in which the immediate 
and summary interposition of the law is peremptorily called 
for. In the infancy of our maritime trade a few simple regu- 
lations, having mainly, as it seems, regard to the rights of the 
crown or its grantees in the franchise of wreck, were all that 

1 The Governor Raffles, 2 Dods. 14. This was a case of great merit, ia which 
the carpenter and others of the crew had, with signal courage, rescued the ship and 
cargo from insurgent Malays, who had taken possession of the ship. The Court 
reluctantly refused the claim. ** It appears to roe," said Lord Stowell, " that 
it is the bounden duty of the crew to give every assistance in their power to 
prevent or quell a mutiny, and to use their utmost exertions to preserve or recover 
the possession of the vessel and goods of their employers. The case is extremely 
different from that of rescue from an enemy, because there, the moment the capture 
is efiected, the crew are discharged from their duty to their employers. The coo* 
tract between the parties is at an end. The seamen no longer constitute the crew 
of the vessel, but become prisoners of war. Not so in the case of mutiny, for that 
does not discharge them from their duty to their owners, whose property they are 
bound, if^ssible, to recover. I do not mean to* say that they are called upon to 
sacrifice their lives wantonly and to no purpose, but I think they are bound to use 
their best endeavours whenever there is a reasonable prospect of success." 

' The Francis and Eliza, 2 Dods. 115. 

3 The Blendenhall, 1 Dods. 414 ; The Maria, 1 £dw. 175. 
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was deemed necessary ; but in later days the interests of com- 
merce have demanded of the l^slature effectual protection 
not only against the plunder of wrecks and its attendant atro- 
cities^ but also against the extortionate exactions of those who 
by their services acquire a lien upon property saved from 
ship-wreck. Various statutes have consequently from time 
to time been passed containing regulations to be observed in 
the case of vessels stranded or in danger upon the coast, of 
the enactments of which, so far at least as they are applicable 
to the subject under consideration, it will be necessary to take 
a brief survey. 

The statute first in order is that of the 12 Ann. st. 2, c. 18, 
the preamble of which is worthy of notice for the view which 
it affords of the then state of the law, and of the prevailing 
practices for which a remedy was required. It sets forth that, 
*^ by an act i^ade in the third year of the reign of King Ed- 
ward I. concerning wrecks at sea, it is enacted, that where a 
man, a dog or cat, escape quick out of the ship, such ship, 
nor barge, nor any thing in them, shall be adjudged a wreck, 
but the goods shall be saved, and kept by view of the sheriff, 
coroner, or king's bailiff, and delivered into the hands of such 
as are of the town where the goods were found; so that if any 
sue for thdse goods, and after prove that they were his, or 
perished within his keeping, within a year and a day, they 
shall be restored to him without delay, and if not they shall 
remain to the king, or to such others to whom wreck be- 
longeth ; and he that otherwise doth, and thereof be attainted, 
shall be awarded to prison, and make fine at the king's will ; 
^d that by another act made in the fourth year of the 
reign of the said King Edward I. (intituled De Officio Coro- 
natoris) concerning the wreck of the sea, it is enacted, that 
wheresoever it be found, if any lay hands of it, he shall be 
attached by sufficient pledges, and the price of the wreck shall 
be valued and delivered to the town.'' It then goes on to 
state, that ''great complaints have been made by several 
merchants, as well her Majesty's subjects, as foreigners 
trading to and from this kingdom, that many ships of ' 
after all their dangers at sea escaped, have v 
home, run on shore, or been stranded on t 
and that such ships have been barbarously 

VOL. XVII. Y 
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Majesty's subjects, and their cai^oes embezzled, and when 
any part thereof has been saved, it has been swallowed up 
by exorbitant demands for salvage, to the great loss of her 
Majesty's revenue, and the much greater loss of her Majesty's 
trading subjects." After this not very flattering picture of 
the evil, the statute proceeds to the remedy ; but as its provi- 
sions have been materially modified, and extended by several 
subsequent enactments, it will be convenient to give at one 
view the general result of the whole ; 1st, as they regard the 
means adopted for the preservation and safe keeping of pro- 
perty wrecked ; and 2dly, as they concern the remuneration. 

1. All deputy sheriffs, justices of the peace, mayors, bai- 
liffs, and other head officers of corporations and port towns 
near the sea, coroners, commissioners of land-tax, constables, 
headboroughs, tithingmen, and officers of the customs or excise, 
upon application made to any of them, by or on behalf of the 
chief officer of any vessel belonging to the king's subjects or i 
others, in danger of being, or actually being, stranded or run 

on shore, are empowered and required to command the con- 
stables of the ports nearest to the coast to call together as ' 
many men as shall be necessary to the assistance and for the I 
preservation of the distressed ship and its cargo ; and if any 
other ship belonging to the king or his subjects, happens to 
be riding at anchor near the place of distress, the officers of 
the customs, and constables, or any of them, are empowered 
and required to command of the superior officer of such ship, 
assistance by his boats, and such hands as he can conveniently 
spare; and if such superior officer refuse or neglect to give 
such assistance, he forfeits £100.^ 

2. To prevent confusion, the persons assembled are to con- 
form, in the first j)lace, to the orders of the master or other 
officers or owners, or the persons employed by them ; and for 
want of their presence and directions, to the orders of the 
persons authorized to execute these statutes in the following 
subordination, as they happen to be present ; viz. officer of 
the customs, officer of excise, sheriflf or his deputy, justice of 
the peace, mayor or chief magistrate of a corporation, coroner, 
commissioner of the land-tax, chief constable, petty constable, 
or other peace officer, under the penalty of five pounds, for 

» 12 Ann. 8t. 2, c. 18, s. 1 ; and 26 Geo. 11. c. 19, s. 9. 
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wilfnl disobedience of guch orders, to be levied by warrant of 
a justice.* • 

AH persons employed in the saving or recovering of life or 
property from wreck, are authorized to pass with carts and 
carriages over lands near to the part of the sea coast where 
the vessel is wrecked, if there be no road equally convenient 
and expeditious, and also to place on such land any part of a 
wrecked vessel or goods for a reasonable time, until they can 
be removed to some warehouse or place of deposit, making a 
compensation to the owner of the land, to be adjusted, in case 
of disagreement, by the arbitration of two justices of the peace, 
or a third party, to be named by them, and to be a chaise on 
the goods in like manner as salvage ; * and the owner or occu- 
pier of the land interrupting or impeding such passage or 
placing, is subjected to a penalty of £100.* 

Unauthorized intrusion on board the vessel may be repelled 
by force, ^ and not only the sherifi^ but in his absence any 
justice of the peace, may, in case of need, call out the power 
of the county, to restrain violence or plunder.* 

Means are provided for giving publicity to the disaster, by 
requiring the officers of the customs to cause all who can give 
information to be examined before a justice of the peace, 
as to the name or description of the ship, the names of 
the master and owners, and of the owners of the cargo, the 
places of departure and destination, and the occasion of 
the ship's distress, a copy of which examination is to be 
transmitted, with an account of the goods preserved, to the 
secretary of the Admiralty, who is to publish in the next ga- 
zette so much of the particulars as may be necessary for the 
information of parties interested.^ 

In order to assist the owners in the recovery of property, 
no lord of the manor or other person claiming to be entitled 
to wreck or goods, is permitted to appropriate or dispose of 
the same, until he shall have caused to be given, in writing, 
to the deputy vice-admiral of that part of the coast, or to his 
^ents, if they reside within fifty miles, or if not, then to the 

» 26 Qto. II. c. 19, s. 10. * 12 Ann. st. 2, c. 18, s. 3. 

2 53 Geo. III. c. 87, s. 4. » 26 Geo. II. c. 19, s. 13. 

3 16. 8. 5. ' - • 16. 8. 16. 

y2 
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Corporation of the Trinity-house, a report, containing an ac- 
curate and particular description of the wreck or goods found, 
and of the place where and time when found, and of any 
marks thereon, and of such other particulars as may the 
better enable the owner to recover them ; and also of the 
place where they are deposited, and may be found and ex- 
amined by any person claiming any right to them ; nor until 
the expiration of one whole year and a day after the delivery 
of such notice : the deputy vice-admiral or his agent are, 
within forty-eight hours after receiving such report, to trans- 
mit a copy thereof to the secretary of the Corporation of the 
Trinity-house, upon pain of forfeiting for any neglect to trans- 
mit such account, 50L to any person who shall sue for the 
same; and the secretary is to cause such account to be placed 
in some conspicuous situation, for the inspection of all per- 
sons claiming to inspect and examine it.* 

If the goods found of taken possession of be of a perish- 
able nature, or so far damaged that they cannot be kept, they 
may in that case be sold by the authority and under the su- 
perintendence of a justice of the peace, and the proceeds 
will remain in the same custody, and be applicable to the 
same purposes as would the goods themselves if they had 
remained unsold.^ 

Goods saved may be forwarded to their port of destination 
or shipment, without the hindrance of the officers of excise 
or customs, due security having been taken for the protection 
of the revenue.^ 

The statutory regulations as to less valuable property ob- 
tained or preserved under circumstances of inferior merit, are 
principally these : — 

Pilots and others taking possession of anchors, cables, or 
other articles wrecked or left upon the coast, or within any 
harbour, river, or bay, shall send notice thereof, within twenty- 
four hours, to the nearest deputy vice-admiral or his ^ent, 
delivering the articles at such place as may be appointed, 
under pain of being deemed receivers of stolen goods.* The 
deputy vice-admiral, or his agent, is to report the goods so 
deposited to the Trinity-house, when the value amounts to 

> 63 Geo. III. c. 87, s. 2 ; and 1 & 2 Geo. IV. c. 76, s. 26. 

' I & 2 Geo. IV. c. 75, s. 27, ^ » Jb. s. 28. < Jb. s. h 
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20/.^^ and he may also seize sncb artideB as bare not been 
reported to hiniy and is inquired to keep and report them to 
the Tnnity-house as aforesaid ; - if be seize ibem without pre- 
TJous information, be is to have one-iLird of the value: if be 
seize in pursuance of inforznation, the third is to be divided 
between him and the informer-^ If the articles are not 
claimed within a year and a day, they are to be sold, and 
the money applied in the manner panicularhr directed : the 
deputy vice-admiialy or his ag^ent, and the j>erson who m^iy 
have given informaticMiy being in such cases entitled to the 
salvage allowed upon undaimed propoty.^ 

Masters and others bound to fcveign parts, finding or taking 
on board anchors, goods, &c knowing them to be found, are 
to enter the same in the log-book^ with the place and time of 
finding, and to transmit a copy of such entry by the first 
possible opportunity, to the Trinity-house, and to deliver up 
the articles on their return home, which, if not claimed, are to 
be sold within a year and a day, according to the before- 
mentioned statute of Anne. ^ Masters selling such articles 
incur a penalty of not less than 30L and not nK»e than 100/.^ 

Pilots, boatmen, or other persons, oonve3ring anchors and 
cables to other countries, and disposing of them th^e, are to 
be adjudged guilty of felony, and may be transported for 
seven years J 

The coast and harbours comprehended under the name of 
the Cinque Ports were not, unless specially mentioned, in** 
eluded in the operation of the general statutes ; but by sepa« 
i^te enactments, r^ulations are prescribed for this district^ 
similar in substance to those last-mentioned ; and places of 
public deposit are appointed, to which all anchors, cables, 
&c. found, and all goods, stores, and other property saved or 
recovered from wreck, are to be brought, under severe pe- 
nalties, for the purpose of being restored to the rightful 
owners, on payment of a reasonable salvage. ® 

It remains to examine, 2dly, the regulations of the legislature 
as to the remuneration to salvors of stranded property ; and this 

» 1 & 2 Geo. IV, c. 75, s, 2. » S. 13. 

' S. 3. « lb. 

« Ss. 3 & 5. 7 S. 16. 

*S*«. ?Sccl&2Geo.IV, c. 76. 
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brings us to the third head of the inquiry originally proposed, 
of which it is manifestly a branch. 

III. It is evident; as has been already intimated, that no 
amount or even rate of salvage could be fixed by law, which 
would be fairly applicable to all cases; it is also evident that 
disputes must frequently arise as to the just degree of re- 
muneration between the parties receiving and the parties be- 
stowing the service. Conflicting claims, moreover, may be 
made to the reward itself; and of those clearly entitled, some 
may deserve a greater, others a less, proportion of the amount 
adjudged. What is wanted, therefore, is a tribunal to decide 
upon the title, adjust the amount, assign the proportions, and 
enforce the payment. Now the Court of Admiralty, to the 
cognizance of which most of these cases would properly be- 
long, by its constitution and the large discretionary powers 
which it wields is admirably fitted for adjudicating on the 
indefinitely varying claims of salvage ; and it is mere justice 
to say that the recorded cases bear ample testimony to the 
patient and enlightened equjty with which this branch of its 
jurisdiction has been administered. Still, as the machinery 
of that Court is somewhat cumbrous, and its proceedings 
slow and expensive, the legislature has thought fit to provide 
(more especially in cases of wreck on shore, in which the 
jurisdiction of the Admiralty might sometimes be question- 
able)/ more summary and cheaper methods of ascertaining 
the amount, and procuring the payment of salvage; and these 
it will be convenient first to advert to. 

1. By the before-mentioned statute of Anne it was enacted, 
that all persons employed in preserving ships or vessels in 
distress, or their cargoes, should, within thirty days after the 
performance of the service, be paid a reasonable rew€Brd for 
the same by the commander, master, or other superior officer, 
mariners or owners of the ship or vessel in distress, or by any 
merchant whose vessel or goods should be so saved, and that 
in default of such payment, such vessel saved should remain 
in the custody of the ofiicers of customs until all charges 
were paid, and all the persons concerned in the preservation 
of the ship reasonably gratified for their assistance and 
trouble, or good security given for the purpose.^ 

1^ The original jurisdiction of the Admiralty is not affected by these statutes. 
* 12 Ann. stat. 2, c. 18, s. 2. 
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It was further provided, that in case of disagreement 
touching the monies deserved by any of the persons so em- 
ployed, the parties respectively interested might nominate 
three of the neighbouring justices of the peace, who should 
thereupon adjust the quantum to be paid to the several 
salvors, and the adjustment so made should be binding on all 
parties and be recoverable by an action at law. And that in 
case no person should appear to claim either the whole or 
any portion of the goods saved, then the chief officer of cus- 
toms of the port nearest to the place where the vessel was in 
distress, should apply to three of the nearest justices of the 
peace, who should put him or some other i-esponsible person 
in possession of the goods, first taking an account in writing 
to be signed by the officer ; and if the goods should not be 
legally claimed within twelve months by the rightful owner, 
they should then, or if perishable goods immediately, be sold, 
and the proceeds, after deducting charges, be transmitted to 
the, Exchequer, there to remain for the benefit of whoever 
should establish his right to the satisfaction of one of the 
havonsoftheCourt.1 

But this enactment was defective in several particulars, and 
among others, that it was confined to persons employed by 
and acting under the authority of certain pubhc ^cers, and 
that no provision was made for adjusting the salvage 4n case 
the parties should not agree in the nomination of justices. 
It was therefore by a subsequent statute directed,* that the 
justice of the peace, mayor, bailiff", collector of the customs, 
or chief constable who should be nearest to the place where 
any ship or goods should be stranded, should forthwith give 
public notice for a meeting to be held as soon as possible of 
the sheriff* or his deputy, justices of the peace, chief magis- 
trates of towns corporate, coroners and commissioners of the 
land-tax, who, or any five or more of them, were required and 
empowered to examine persons upon oath, adjust the quantum 
of salvage, and distribute the same among the parties con- 
<Jemed. And by another clause^ it was provided, that in case 

* 12 Ann. sUt 2, c. 18,8.2. 

^ 26 Geo. 11/ c. 29, s. 6. This is but clumsy machinery, and it may be 
doubled whether it has been often, if at all, put into operation ; at all events it 
'^ms to be now superseded by the later enactments. ' S. 5. 
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any person not employed by the master, mariners, or owners, 
or other persons lawfully authorized in the salvage of any 
ship or the cai^o or provisions thereof, should, in the absence 
of persons so employed or authorized, save any ship or goods, 
and cause the same to be carried for the benefit of the pro- 
prietors into port, or to any adjoining custom-house or place 
of safe custody, immediately giving notice thereof to some 
magistrate or officer of excise or customs, such person should 
be entitled to a reasonable reward to be paid by the master or 
owner of the vessel or goods, and to be adjusted in case of 
disagreement about quantum in the same manner as other 
salvage. * 

A third statute^ was required to extend the benefit of sal- 
vage to persons acting '' under and by the mere employment 
and authority of the commander or other superior officer, ma- 
riners, or owners" of a vessel in distress, without recourse 
first had (as oftentimes it would be impossible that it should 
be had) to the public officers mentioned in the former statutes, 
and the same enactment provided, that in case the parties re- 
spectively interested should disagree in the nomination of 
three justices of the peace for the adjustment of the amount, 
either might apply to one such justice, who might nominate 
two otherii^ and the three might make the award. 

By a later statute,^ containing, among other things, the 
regulations which were before detailed as to the salvage of 
less valuable property accidentally picked up, it is enacted, 
that in case of disagreement as to the amount of salvage to be 
paid, the matter shall be determined (it is to be presumed on 
,the application of either party) by three justices of the peace 
residing near to the place where the goods are deposited, who 
are to commence the inquiry within forty-eight hours from 
the time of reference ; and if the justices cannot agree, they 
may nominate any third person, conversant in maritime 
afiairs, who shall ascertain the amount within forty-eight 
hours from his nomination.^ 

And by a subsequent clause^ it is enacted, that it shall 

1 48 Geo. III. c. 130, s. 21 and 22.' And see also 49 Geo. III. c. 122, s. 32, 
and 1 & 2 Geo. IV. c. 7. s. 37. 
» 1 & 2 Geo. IV. c* 75. » lb. s. 7. * lb. 8. 8. 
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also be lawful for the said justices to decide in the like man- 
ner, and within the same time [of forty-eight hours], on all 
claims and demands whatsoever, which may be made by 
pilots, boatmen, or other persons for service of any descrip- 
tion (except pilotage) rendered by them to any ship or vessel, 
as well for carrying off from the shore to such vessels any 
anchors, cables, or other stores from any port of the coast, or 
for the saving and preserving any goods or merchandize which 
may have been wrecked, stranded, or cast away from any 
ship or vessel, or for being instrumental in saving the life of 
any person on board, the master, owner, or his agent being 
present with the justices ; and that the said justices shall 
have full power and authority to hear and determine on all 
cases whatever of services rendered by pilots, boatmen, and 
others to ships or vessels (except pilotage), whether such 
vessels shall at the time be in distress or not. In cases of 
salvage, however, properly so called, an appeal is allowed to 
the Court of Admiralty on notice to the justices within ten 
days after such award is made,^ and prosecution of the appeal 
by the taking out of a monition within thirty days from the 
date of the award ; in which case the goods upon which the 
salvage is claimed, are to be delivered up to the owners on 
their giving sufficient bail for payment of the sum awarded. 

Similar provisions are, by a separate statute,^ made appli- 
cable to the liberties of the Cinque Ports, the only difference 
being, that for justices of the peace are substituted three 
eommissioners " in each of the Cinque Ports, two ancient 
towns and their members, to be appointed by the lord warden," 
who are to exercise the like jurisdiction over claims of salvage 
and other service; and that the notice of appeal to the Court 
of Admiralty must be given within eight days, and the pro- 
ceedings be commenced within twenty days from the making 
of the award. And by the same statute, the remedies which 
were given by the act of Queen Anne for the adjustment of 
salvage, are extended to the Cinque Ports in the case of as- 
sistance given without reference to the public authorities.^ 

By the common law any person, who by his exertions had 

^ See the case of The Industry, ^ Hagg. 73, as to the computation of this time, 
M & 2 Geo. IV. c. 76. » S. 19. 
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rescued property from destruction, would be entitled to a lien 
upon the property so saved for the remuneration of his service 
and the reimbursement of his expenses. By the enactments 
of the several statutes which have been referred to, the effects 
so preserved are placed in the custody of responsible officers, 
but they remain nevertheless specifically subject to the charge 
of salvage. And by the last statute, supplying in that re- 
spect an omission of the former ones, the owners, or in case of 
refusal by them, the salvors, are authorized to sell so much 
of the property saved, as may be suflScient for defraying the 
salvage and charges which shall have been awarded by the 
justices or the Court of Admiralty, or agreed upon between 
the parties.^ And the commissioners of the customs are re- 
quired to permit the sale of such property (that is to say, of 
so much as shall be sufBcient for the purpose) free from the 
payment of all duties.* Similar provisions have been also 
applied to the jurisdiction of the Cinque Ports. 

The machinery thus provided for the adjustment of salvage 
has received the high approbation of Lord Tenterden in his 
excellent Treatise ; nevertheless it may be doubted whether 
justices of the peace can, from the nature of their appoint- 
ment, constitute a satisfactory tribunal for the determination 
of such cases, and it seems, one would think, an obvious im- 
provement, that commissioners should be nominated, as in the 
Cinque Ports so in other towns along the coasts, for the spe- 
cial adjudication of this, and perhaps of other maritime claims 
requiring summary adjustment, such as the wages of mari- 
ners and the like. The methods provided by the earlier 
statutes appear to have been seldom resorted to, but the pro- 
visions of the last enactment, by which three neighbouring 
magistrates are empowered, on the application of either party 
to adjudicate upon the claim, have been not unfrequently 
called in aid in cases where the service and consequently the 
salvage was of considerable magnitude.* Whenever the 

» 1 & 2 Geo. IV. c. 76, s. 38. > 6 Geo. IV. c. 107, 8. 7. 

3 For cases of appeal from the decisions of magistrates, the reader is lefeired to 
The Vesta, 2 Hag. 189 ; The Brothers, ib. 195; Oscar, ib. 257. In this last case 
the following apposite and sensible observations were made by the learned judge 
Sir C. Robinson :— •" The stat. 1 & 2 Geo. IV. c. 75, was intended to provide for 
the reduction of expenses, and to prevent delay in small cases ; and although under 
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amount claimed is large, recourse will still be had to a higher 
authority, even in the case of stranded property, and to 
salvage for services at sea the statutes have, as we have seen, 
no application. Questions of salvage performed between 
high and low water mark, are, by one of the late enactments, 
declared to be within the jurisdiction of the Court of Admi« 
ralty or the Courts of Westminster.^ But the constitution of 
these latter unfits them for dealing with conflicting claims, or 
making an equitable distribution of property, so that in the 
result, by far the greatest part of the disputed cases of salvage 
&11 either immediately or appellately under the cognizance 
of the Court of Admiralty. 

The usual method of proceeding in that Court is shortly as 
follows:^— The salvor issues a summons, or as it is there 
called a monition^ to the parties from whom he claims com- 
pensation, whereby jurisdiction is given to the Court over the 
cause and the property which is affected by the claim. At 
this stage of the proceedings it is advisable for the party re- 
sisting the demand, to pay into Court such sum as he considers 
to be an adequate remuneration, in which case, if the Court 

the general words of the eigblh claase it may be competent to the magistrates to 
proceed in cases of greater magnitude, it is manifest that the primary object of the 
act was to provide for small and occasional services only, such as those specified in 
the act : and the magistrates cannot proceed in cases of a higher description with 
the same prospect of benefit or advantage to the parties -, in large cases the interest 
will be likely to induce one party or the other to be dissatisfied with the award, 
and (0 appeal to the High Court of Admiralty : there must then be the expense of 
two proceedings, which, as in this instance, will amount to nearly as much as the 
salvage. The owners must ordinarily, and except in cases of positive misconduct, 
defray these expenses; and it would therefore be an improvement of the act, if they 
had the power of lerooviog the case to the Court of Admiralty in the first instance. 
The magistrates may judge with advantage of local circumstances, and of the value 
of the loss or damage occasioned to the salvors' in consequence of their exertions, 
hut they are inadequate judges of the principles that ought to govern cases of value^ 
with reference to rules of general policy, or the consistent application of analogies 
drawn from other cases, which is so desirable to be observed ; and, more particularly, 
they must be very ill qualified to apply a rate of proportion, as they have done in 
this, and in a former case, by giving integi-al proportions of the value, the rates of 
simple proportion graduate at large interviUs ; while the estimate of services, labour, 
and enterprise, requires to be made as minutely as possible under an infinite variety 
of particulars, and may, therefore, be better done by the allowance of precise sums.'' 
The Court of Admiralty, however, supports the award of magistrates, unless there 
^ an obvious departure from principles. 
» 1 & 2 Geo. IV. c. 76, s. 31. 
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aother, where the service was most perilous, the Court 

.ded two-thirds/ and in a third, where a captured ship 

ueen deserted by the captors and subsequently recovered 

^ jrought into port with considerable risk, trouble, and dis- 

^ .;n, a moiety was given.^ In a case in which the value Df 

^ iiip and cargo was no less than 276,000/. but where the risk 

. inconsiderable, and the service bad been performed by a 

^rt, who had herself previously received assistance from the 

1 saved, the sum of 4000/. was allotted.^ In another in- 

c where the value was small, and the service also trifling, 

!U of 50Z. was deemed sufficient.* One-tenth was given for 

^escue of a slave ship from insurgents,* and a seventh to an 

■rican captain who had purchased a British vessel from a 

•^ch privateer, by whom she had been captured, with the 

ition of restoring her to her owners.^ Steam-boats assist- 

vessels in distress receive a liberal consideration from the 

■rt. 

'he rate of salvage on vessels re-captured, was, during the 
war with France,^ as in the previous one with America,^ 
at one-eighth for 'vessels of the royal navy, and one-sixth 
^private ships; and it is probable that a similar regulation 
, lid be made in the event (let us hope far distant) of a like 
lamitous necessity. 

lY. The equitable apportionment of the amount adjudged 
iong the several claimants, is by no means the least delicate 

The Jonge Bastiaan, 5 Rob. 322. 

The EUiotta, 2 Dods. 75. See also L'Esperance, 1 Dods. 46, where the same 



^^portion was given though the value was large, (12,000/.) 

Si: 

^^^sel in the same trade, and this is a circumstance always taken into consideration 



^j^ The Waterloo, 2 Dods. 433. ♦ Vrow Margaretha, 4 Rob. 103. 

hi^^' The Trelawny, 4 Rob. 223. In this case also the service was performed by a 



reduction of the amount of salvage. In one case (The Zephyr, 2 Hag. 43,) 
^^\ . ere two vessels in the Honduras trade set out in company with an agreement to 
^^^ e mutual assistance to each other, the claim of salvage by one of them was re- 
^Jk ted altogether. 

^ ' The Heniy, 1 Edw. 192. ^ Raikes, 1 Hag. 266. 

^^ The several statutes are 16 Geo. III. c. 5 ; 19 Geo. HI. c. 67 ; 33 Geo. III. 
^ 66 ; 43 Geo. III. c. 160 ; 45 Geo. III. c. 72, and 48 Geo. III. c. 132. For 
J^ . cases on these statutes see L'Actif, 1 Edw. 185 ; The Sedulous, 1 Dods. 253; 
?% Horatio Nelson, 6 Rob. 320; The Gage, 6 Rob. 320 ; The Lambton, lb. 

S^ '> (n) ; The Lord Nelson, 1 Edw. 79. War-salvage does not exclude a further 
■im for civil salvage in respect of services of another kind rendered to the re- 
A tared vessel. 
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duty of the Court. The principle indeed is evident,, viz., that 
all shall participate in the benefit who have effectively contri- 
buted to the result. Still, the application of the rule, and 
more especially the assigning of the several degrees of merit, 
must necessarily be confided to the discretion of the Court. 
A few examples will best indicate the circumstances which 
guide and influence its judgment. A ship, water-logged and 
abandoned, was discovered and taken possession of by a 
sloop-of-war ^nd a transport. By the joint exertions of the 
two she was finally, but with great difficulty, brought into 
port. In deciding upon the salvage. Lord Stowell (then Sir 
W. Scott) expressed himself thus : — " The only question is 
respecting the apportionment between the salvors of the sum so 
allotted. Now the king's ship is, I think, to be deemed the prin- 
cipal salvor, the commanding officer of the ship having presided 
on the occasion, and given the necessary directions as to the 
best and most efficacious mode of saving this property ; but it 
must at the same time be taken into consideration that the 
chief part of the labour lay upon the crew of the transport. 
In order to make an equitable division between the parties enti- 
tled, it appears to me that some reference should be had to the 
number of persons on board each of the ships." His lordship 
then states that the crew of the transport consisted of thirty-six 
men, and that the number of men on board the king's ship was 
probably from ninety to one hundred and twenty; and directs 
three-fourths of the salvage money to be paid to the com- 
mander, officers, and crew of the L'Espiegle, and the remain- 
ing one-fourth to the master, officers, crew, and owner of the 
transport vessel.^ 

The captain of a post-office packet, having fallen in with 
an American ship in the last stage of helpless distress, in- 
quired of his crew which of them were willing to go on board, 
and undertake her preservation. With the exception of 'one 
man, all expressed their readiness, and the mate and a certain 
portion were accordingly sent on board, and succeeded in 
bringing the vessel safe in. The value of the property saved 
was about 1900Z. In the suit for salvage, an exclusive right 
was set up by the mate and his detachment, by whom the service 

* UEsperance, 1 Dods. 46. 
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was actually performed ^ and on the other hand a claim of 
participation was made by the captain and the remainder of 
the crew, as also by the owners of the packet in respect of 
stores applied to the distressed vessel ; and on this point the 
Court, after awarding 800/., adjudicated as follows : — " The 
next question is amongst whom and in what proportion this 
sum shall be divided. There can be no doubt whatever that 
the claim of the captain of the packet is well founded, for he 
is the life and sole of«the whole business. His right to reward 
is indisputable, and I shall give him the sum of lOOZ., to 
which I think he is justly entitled as a sort of Jktg eighth. 
With respect to the contest which exists between those who 
went on board the distressed vessel, and became the immedi- 
ate instruments of saving her and those who remained on 
board their own ship, I confess I can see no sufficient ground 
for making a distinction between them, and consider it but fair 
to hold that they are all equally entitled to be rewarded."— 
" As all of them concurred in their readiness to go, they are 
all equally deserving of reward. The mate also is entitled to a 
considerable reward for the services he performed, and I shall 
therefore give him the sum of 80/. The rest I shall distribute 
equally among the crew of the packet, with the exception of 
the man who refused his services ; and his share, under the 
circumstances, ought to be given to the carpenter in addition 
to his own share. With respect to the claim of the owners 
of the packet, they are certainly entitled to receive the vaFue 
of the sails and stores which were supphed from their vessel, 
and also the amount of any other loss or expense which they 
may have fairly incurred."^ 

In a later case the same learned judge rejected the claim 
of an officer of the coastguard, who had sent out his boat and 
poen to the assistance of a vessel in distress, but without 
taking any actual part in person, observing that the claim was 
quite novel ; that the general rule was that a party not actu- 
tually occupied in effecting a salvage service, was not en- 
titled to a salvage remuneration; that the lieutenant had 
merely permitted the men under his command to perform 
with the boats a salvage service ; and that to acknowledge 

> The Baltimorei 2 Dods. 132. 
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him as a salvor would be to introduce a sort of prize principle 
very inapplicable to cases of this description.^ 

In a case already referred to,* where the sum of 4000/. was 
allowed, no less a share than one-half was allowed to the 
owners of the meritorious vessel, on the ground that their 
vessel ran considerable risk by taking on board the valuable 
articles saved, many of which were of great weight ; that the 
ship was consequently strained, and obliged to undergo re- 
pairs ; and that she ran the risk of vitiating her insurance by 
thus increasing the peril of the voyage. In a more recent in- 
stance' lOOOZ. was allowed to the owners of a sealing vessel for 
loss sustained in consequence of its diversion from its original 
destination by a salvage service ; 1600Z. to the salvors gene- 
rally ; 60Z. to the master and crew of a cutter, which had 
rendered some assistance ; and 200Z. to the captain of the seal- 
ing vessel for his particular expenses. 

It is unnecessary to accumulate further examples : if it be 
difficult to extract from these cases a practical rule, that diffi- 
culty will not be lessened by adding to their number. 

In salvage on recapture, the propoii;ions to be paid to the 
several salvors are graduated by a fixed scale, and similar 
regulations have from time to time been made with respect to 
vessels retaken from pirates.* 

Questions of great nicety have arisen in cases of joint recap- 
ture, as to the right of participation in the salvage, to which, 
as possessing no present interest, we shall content ourselves 
with a general reference in the note.* 

V. As to the parties by whom, and the interest upon which, 
salvage is payable, it is clear that all which is directly be- 
nefited by the service, is chargeable with a share of the remu- 
neration. The only case of difficulty on this head is as to 
the liability of the freight — as to which the rule is this :— 



> The Vine, 2 Hag. 1. 

' The Waterloo, 2 Dods. 436. This compensation of owners is an exception to 
the rule before stated, which ezclades aU not actually occupied in effecting the ser- 
vice. The Vine, 2 Hag. 2. See also The Salacia, 2 Hag. 264. 

8 The Salacia, 2 Hag. 262. 

* 6 Geo. IV. c. 49 ; and see The Calypso, 2 Hag. 209. 

^ Bellona, 1 Edw. 63 -, Wanstead, ib. 268 ; Le Niemen, 1 Dods. 16; La Belle 
^ Coquette, ib. 20 -, Union, ib. 346 ; The Spdrjtler, ib. 359. 



On Merchant Shipping. 325 

that if at the time of the service rendered the right earning of 
the freight has commenced, and if it have been subsequently 
earned in fact, then salvage must be paid upon the freight as 
well as upon the ship and cargo ;^ if otherwise, it seems that 
it ought not to be included in the estimate of the value saved, 
nor consequently ought the owners of freight to contribute 
anything to the salvage. The following somewhat singular 
case illustrates the nicety of discrimination, which may be 
requisite in the determination of such questions. A vessel was 
chartered for a voyage out and home on a time freight, one 
portion of which was to be paid at the commencement of the 
service, another at the expiration of a year, and the remainder 
on the arrival of the vessel and report at the Custom House. 
The ship was taken and retaken, and salvage was decreed on 
both ship and goods, which, as well as the expenses of resti- 
tution, was paid by the charterer from the sale of the goods. 
After the return of the vessel, he was sued for the third instal- 
ment of freight, which exceeded in amount the sum produced 
by the salQ^ and against this demand he claimed to set off the 
charges which he had thus paid. The Court decided that no 
part of the salvage ought to fall upon the charterer, but that 
he ought to be charged with a portion of the expense of ob- 
taining restitution ; and the decision proceeded on this prin- 
ciple : no benefit accrued to the charterer by the recapture, 
because the freight exceeded the produce of his cargo, which 
was still therefore entirely lost to him ; there was conse- 
quently no ground for charging him with salvage ; but the 
restitution of the goods was pro tanto a benefit, inasmuch as 
by the terms of the charter-party the freight was earned by 
the arrival of the vessel, and report at the Custom House, 
without regard to the fate of the goods ; and consequently to 
this portion of the expense he might in fairness be required 
to contribute.^ 

We have now completed our review of the various obliga- 
tions arising directly out of the contract of affreightment, as 
they affect reciprocally the owner and the freighter, as also 

• The Dorothy Foster, 6 Rob. 86 ; the Progress, 1 Edw. 210. 

• Cox V. May, 4 M. & S. 152. 

VOL. XVII. « 
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of the incidental relation in which they are placed severally 
toward each other, and jointly towards third parties in respect 
of average and of salvage. There is still, howeyer, one con- 
tingency materially affecting both, which has not yet been 
considered, and without which the inquiry would be incom- 
plete. We mean the damage or destruction of ship or cargo, 
joft both, by collision with another vessel. The case may be 
Tiewed as it regards — 1st, the owners and freighters of the 
two colliding vessels respectively ; and, 2dly, as it concerns 
the mutual relations of owner and freighter of the suffering 
vessel. 

1. OoUision must either be an effect of mere accident, or to 
speak more coiTectly of that over-riding necessity which the 
law designates by the term of vis major ^ or it must be occa- 
sioned, in part at least, by some fault; so that whatever is not 
within the first of these categories, falls necessarily into the 
second. For example, one ship may be driven against 
another by the irresistible violence of the wind, or current, and 
this is manifestly a case of accident, or vis major. . But if the 
like disaster occur in moderate weather, and in good sea- 
room, there must have been some blundering or negligence. 
Still, though it may be apparent that there is fault somewhere, 
it may be impossible to trace it out or fix it with reasonable 
certainty on either party ; and the correct classification there- 
fore will be as follows : — 1. Cases in which there is plainly 
no feult on either side. 2. Those in which fault there 
must have been, which however cannot be specifically 
assigned. 3. Those in which the fault not only exists but 
can be ascertained and inspected ; which last head is of course 
subdivisible into the cases, in which both parties are to blame, 
and those in which either the party inflicting the injury, or the 
suffering party, is alone in fault. 

Now as to the first and last of these, —where neither party, 
or the suffering party alone, is in fault, — it is just, and in 
accordance with the rule of all systems of law, that the loss 
should remain where it has fallen ; and in the case where the 
party complained against is alone to blame, it is equally un- 
disputed that he is liable for all the consequences of his mis- 
conduct. But in the two remairiing cases, where both are 
shown to have been in fault, or where the fault, though it 
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existo, is inevitable, there is not the same uniformity in the 
rule. 

The common law of England is inflexible in its doctrine, 
that in the case of a common fault neither party can maintain 
any action for compensation, and that the loss, however unr 
equally distributed, must be borne as it has alighted. And 
again, as the law never presumes culpability, and would there- 
fore require from the complaining party proof, not merely that 
there was fault somewhere, but that there was fault exclusively 
in the party complained against, before it would condemn the 
latter to amends, it follows that the result is the same where 
the fault cannot be ascertained, or brought home by satisfac- 
tory evidence. But the maritime law, as administered in the 
Court of Admiralty, having more extensive powers in the 
equitable adjustment of litigated interests, proceeds on a dif- 
ferent principle. Where there is manifest fault on both sides, 
it apportions the aggregate damage (equally, it is said*) be* 

' It is so stated in a very recent case by the Court of King's Bench (De Vaux 
V. Salvador, 4 Ad. & E. 431) in the following words: " Whenever there is a col- 
lision, hoihvesieU being in fault, a positive rule of the Court of Admiralty requires 
the damage done to both. ships to be added together, and the combined amount to 
be equally divided between the owners of the two." And this is borne out by the 
case of Le Neve against The Edinburgh and London Shipping Company, decided 
on appeal from Scotland to the House of Lords, in June, 1824, the judgment on 
which was as follows : " The Lords find that both ships in this case were in fault, 
aad that the whole damage sustained by the owners of the ^hip Wells and of the 
cargo, which were sunk and lost, should be borne equally by the parties." Never- 
theless the writer cannot help entertaining some doubt whether any such positive 
^le exists in the Court of Admiralty ', 1st. Because he does not find any recorded 
authority of that Court establishing or stating it ; 2d1y. Because it would not be 
an equitable rule ; and 3dly. Because it is not sanctioned by the received doctrine 
ofthe maritime law generally. 1st. As to the authorities : the only case in which 
tbe principle is laid down at all is The Woodrop Sims, 2 Dods. 85, where Lord 
Stowellstatea the rule of law in such cases to be, " that the loss must heappmHioned 
between the parties, as having been occasioned by the fault of both of them." His 
lordship does not say "equally divided," and the use of the word *' apportioned" 
would rather lead to a contrary inference. 2dly. That such a rule would be most 
inequitable is plain, because suppose the damage to A. were very great, but that to 
B. inconsiderable, and that, inversely, the fault on the part of A. were small, and 
on that of B. most gross, justice would certainly not be done by an equal partition 
of the whole loss. 3d1y. No writer on maritime law applies the rule of equal par- 
tition to any case but that of inscnitable fault. Emerigon ('Traits d'Assurance, 
ch. 12. s. 4. § 2). limits the general rule of the French Ordonnance to that case 
alone. The Code de Commerce (Art. 407) expressly so confines it : ** SHI y a doute 
dam Us causes de Vabordage, le dommage est repar6 a frais communs, et par 6gales 

z2 



328 Mercantile Law. 

tween the parties ; and though the other case supposed of an 
inscrutable, or not satisfactorily proved, fault does not seem 
as yet to have called for the decision of the Court, yet there 
can be little doubt that the rule just stated would be adopted, 
as being in accordance not only with natural equity, but with 
the law of other countries, and the opinions of enlightened 
jurists.^ 

The real difficulty, however, is not in determining the rule, 
but in ascertaining the /acts upon which it is to be applied. 
The circumstances of confusion, darkness, or danger under 
which such disasters commonly happen ; and the strong, and 
almost overpowering motives of interest, personal vanity, and 
party feeling which influence the witnesses^ on each side to 
represent the transaction in colours the most favourable to 
themselves, render the investigation of cases of collision the 
most perplexing and unsatisfactory which can be brought 
before a judicial tribunal. In the Courts of Common Law the 
decision of the fact rests with a jury, and as it is not to be 
expected that a body so composed possesses in itself sufficient 
nautical knowledge for judging of the propriety or impro- 
priety of the things done or omitted on the . one part and on 
the other, not only are witnesses examined as to the facts, 
but experienced men are brought foi-ward to pronounce their 
opinion upon the facts so deposed. In the Court of Adnairalty 

portions, par les navires qui Tonl fait et souffert." Pardessus (Cours de Droit Com- 
mer. torn. 3. p. 88, De T Abordage) slates the law thus : " S'il est preuv6 qu'il y a 
faute dts deux parts, chacun supporte sa perte. Mais sHl est impossible de dire quel 
est celui dont Ja faute a occasion^ I'abordage. on estime, en ^gard a la qaalit6 de 
chaque navire, et des parties eDdommagees, le tort qu'ils out 6prouv6« et le prix de 
cette Evaluation, additionne en une m^me masse* est divis6 pour ^tre support^ 6gale< 
ment par chacun des navires qui se sont heurt^s, c'est-a-dire par moitie." 

If however the practice of the Admiralty Court be as stated, it certainly deserves 
the slur cast upon it by the Court of King's Bench, which describes it as " uot 
dictated by natural justice nor (possibly) quite consistent with it." 

^ The objection does not apply to the rule thus limited, because where there m 
fault, which if ascertainable, would either entirely chaise or entirely exonerate one 
party, it is strictly fair, and, indeed, is the only course which in the imperfection of 
human means is left open, when the culpable party cannot be ascertained, to divide 
the whole loss between the two. 

« Frequently parties actually interested in the result arc the only witnesses of the 
transaction, aud in such cases it seems to be the practice of the Court of Admiialiy 
to receive their evidence ex necessitate. See The Catherine of Dover, 2 Hag. 145, 
and the cases cited in the note there. 
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there is no jury, and the evidence is taken by written deposi- 
tions, a process far less satisfactory for the eliciting of truth 
than the viva voce examination in open Court ; but the dis- 
advantage in this respect is perhaps more than compensated 
by the practice of calling in one or more of the elder Brethren 
or Masters of the Trinity House as assessors to the bench, by 
whose judgment on the question of culpability the Court is 
implicitly guided.^ It is of course impossible to lay down 
with any pretensions to accuracy or completeness, rules for 
determining what is or is not proper to be done under circum- 
stances of such infinite variety. It is sufficient to say gene- 
rally that a greater degree of caution is required in navigating 
a channel or river, in quitting or entering harbour, in the 
midst of other shipping, and more particularly of small craft, 
at night, in a fog, and other like circumstances of probable 
hazard ; that in meeting, the vessel which has the wind free 
must give way to that which is close-hauled ; that a steam 
vessel, as being always under command, should in all cases 
give way^ ; that, at night especially, no vessel should be 
moored in the regular track of navigation ; that a watch 
should always be set, and so forth^. 

The Court of Admiralty in this as in other matters over 
which it has cognizance may proceed directly against the 
property by arrest of the offending vessel, and jurisdiction is 
given by statute to that Court as well as to the Courts of 
Westminster Hall, over foreign ships doing damage to British 
craft in any harbour, port, river, or creek,* 

' The advantage of this course will be evident on reference to the cases of The 
Thames, 5 Rob. 345 ; The Woodrop Sims, 2 Dods. 85 ; The Catherine of Dover, 
2 Hag. 145 ; and The Shannon, 2 Hag. 173. 

* See The Shannon, 2 Hag. 173. 

' Emerigon gives a set of rales for the regulation of vessels under patticular cii*- 
cumstances, more especially of entering or quitting dock, which seem to have been 
adopted into the French law (Trait^ des Assurances, ch. 12, s. 4, $ 2.) Paillet on 
the Code de Comm. 407, note f. ; Pardessus, Cours de Dr. Com. tom. 3. p. 90. 
. ^ 1 & S Geo. IV. c. 75, s. 32, which declares, " that in every case in which any da- 
mage shall be done by any foreign ship or vessel to any British ship or vessel, barge, 
boat, or any other craft, or any buoy or beacon in any harbour, port, river or creek, and 
It shall appear on a summary application made to any judge of any of his Majesty's 
Courts of Record at Westminster, or to the judge of the High Court of Admiralty 
respectively, tha^ such damage or loss has probably been sustained or arisen by the 
misconduct or negligence of the roaster or mariners of such foreign ship or vessel^ 
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The statutes by which the responsibility of the owners is 
taken away when the vessel is under the conduct of a licensed 
pilot,! and limited, in all cases, to the value of the ship and 
freight,* apply to damage by collision ; and foreign as well 
as British ships are deemed to be under the protection of the 
former,^ though it may be doubted whether they could claim 
the benefit of the latter enactment.^ 

There seems to be no reason why the cargo on board the 
wrong-doing vessel should contribute to make good the 
damage; if the rule were so, the eflfect would only be a cir- 
cuity of action,* but as regards cargo damaged by the 
collision, although jt has been laid dovm by an authority 
no less eminent than Valm,^ that it has no claim to share 
in the amount of compensation, yet it cannot be doubted 
that in this country the right of the freighter to amends 

then and in such case it shall be lawful for such judge to cause such foieign ship 
or vessel, being in any harbour, port, or river, or creek, to be arrested and detained 
until the master, or owner, or consignee of such ship or vessel, shall undertake to 
appear and be defendant, in any action which shaU be brought for such loss or 
damage, and give suflBcient security, by bail, or otherwise, for all costs and 
damages if recovered as shall be directed and ordered, by such judge, if it shall, 
upon the trial of such action or suit, appear that such loss or damage shall have 
arisen from such negligence er misconduct as aforesaid, and in such action or aoit, 
the person giving security shall be made defendant, and shall be sUted to be tbe 
owner of the foreign ship or vessel doing such damage, and it shall not be neces- 
sary in any such action or suit to give any other evidence of the liability of such 
person to such action or suit than the production of the order of the judge made in 
relation to such security*" 

» 6 Geo. IV. c. 125, s. 65; 7 Taunt. 268. 

2 56 Geo. III. c. 159.--It has been held however, (in the last case decided by 
Lord Stowell, The Dundee, 2 Hag. 137,) that the limitation extends only to the 
original claim, and that not only the costs, but in case of unreasonable delay 
interest also upon the costs, may be recovered beyond* 

3 The Christiana, 2 Hag» 183. 

^ The preamble of the statute seems to limit it to British vessels. 

* Because if the freighter were compelled to pay, he would cleariy have a right 
to recover it back from the owner of the vessel in which his goods weic embarked, 
subject of course to the limitation of the responsibility. Generally speaking, that 
statute would bring the various interests concerned into a Court of Equity, which 
Ivould be enabled to adjust the several rights in that suit. 

« 2 Valin, 167—169. 
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from the wrong-doer would be upheld, and, by consequence, 
that in cases where the loss was apportioned between the 
two vessels, his title to participate would also be acknow- 
ledged.i 

2, As between the owner and freighter of the suffering vessel, 
it is clear that if the injury were the result of accident, it is a 
peril of the sea within the exception of the contract, and must 
fall where it lights,* and that if it arose from the misconduct of 
the master of the vessel in which the cargo is embarked, 
the freighter is entitled to indemnification from the owner ; it 
seems also, that if the fault, though it exists, cannot be speci- 
fically attached upon either party, the loss will in that case 
likewise be regarded, so far as the relation of the owner and 
freighter is concerned, as a peril of the sea,^ and that where 
there is proved fault on the part of both, the freighter, unless 
satisfaction be made to him in the apportionment of the da- 
mage out of the aggregate value brought into hotchpot, 
might, on principle, sue the owner for compensation. 

* This would seem to follow, from the judgment in Le Neve's case before re- 
ferred to, where the cargo lost by the collision was taken into account in the 
valuation. 

* BuUer v. Fisher, 3 Esp. N. P. C. 

' This, however, is to be received as the conjecture of the writer merely. The 
question would be whether it was incumbent on the complainant to show that it 
was not a peril of the sea, or on the defendaut to bring it within the exception of 
^a contract by showing that it was a peril of the sea. If the owner is to be consi- 
<^ied as an insurer, or as having absolutely engaged to deliver safely, save in the 
excepted cases, the burden is on him to purge himself of fault; — if the presumption 
of law, ia this case as generally, is, that there is no fault unless proved, then the 
burden is on the freighter,-— Ergo quaere. 
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1. Treatise on the Magistracy of England^ and the Origin and 
Expenditure of County Rates, illustrating the Present 
defective Management of County Financial Affairs^ the 
irresponsibility of Justices of the Peace, the existing in- 
efficiency of Parish Constables^ and the want of a County 
Police. By Edward Mullins, Solicitor. 

2. A Bill to establish Councils for the better Management of 
County Rates in England and Wales, prepared and brought 
in by Mr. Hume and Mr. Alston. 

3. Report of the Commissioners for Inquiring into County 
Rates, ^c. 1886. 



Official documents inform us that the money levied in ] 
for Poor Rate and County Rate amounted to 8,606,601/., or 
more than eight millions and a half yearly ; one part, and the 
larger part of that annual charge, has since that period under- 
gone a rigid scrutiny, and a thorough revision, the financial 
results of which are undoubted, and upon the general conse- 
quences of which we will not presume to hazard an opinion, 
because the question of good or evil is now in the very course 
of trial, and a parallel question can scarcely, if at all, be 
involved in the economy of county rates. Unfit, indeed, 
should we be to approach the discussion of any topic of 
national or even of local interest, if, in weighing it, we placed 
only gold and silver in the scale, and decided according 
to the preponderance of mere metal. Public justice and 
social happiness, upon which necessarily depends individual 
comfort, are important ends for the attainment of which money 
is but one instrument; and any expenditure of the latter 
which should be absolutely required in order to attain and 
enjoy the former, would readily be allowed and approved by 
the public. But though no sum would be too great for the 
purchase, we should not on that account be content to give 
any price that may be demanded for them, without inquiring 
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whether the real thing cannot be had for less. As in the 
ordinary affairs of trade, so even in political economy, the 
most expensive article is not always the most genuine. On 
the contrary, if we apply to a dealer, who from particularly 
favourable circumstances enjoys a monopoly, or who has a 
name in the trade because his grandfather, or predecessor in 
the same line, sold an excellent thing of the kind a century 
ago, we should probably pay more for it than if we patronized 
another whose increasing custom depended on the good 
opinion of a discerning public. In any branch of shop-keep- 
ing, or in any department of the executive, implicit confidence 
in and undue favour to any one creates indifference, neglect, 
bad work, and high prices. 

We have ventured to intrude these truisms because we 
would not have it thought that we are willing to sacrifice 
the public good to any plan of economical improvement, or 
that in examining, adapting, and endeavouring to perfect the 
machinery, we could for a moment lose sight of the object 
for the accomplishment of which that machinery exists. 

The object of the county rate, and the purposes to which 
it is applicable, are the following : — 
Bridges; 

Gaols, Houses of Correction, and Lunatic Asylum ; 
Prisoners in Gaols, &c. ; 
Prosecutions; 

Examination of Weights and Measures ; 
Coroners ; 
and various other smaller items of expenditure. 

These are purposes of the first public impoiiance, which 
imst be accomplished in the most efficient manner possible, 
whatever the expense may be, because they are essential to 
the security and enjoyment of life and property; but we 
should not on this account be frightened away from an m- 
quiry into the system of management, and the mode of expen- 
diture, provided only that we keep the main object steadily 
in view, with a determination not only to arrive at it, but to 
Teach it by the most convenient and secure route we can dis- 
cover. 
If on the one hand we resolve not to sacrifice one iota of 
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the public weal for the sake of a paltry saving, we will not, 
on the other hand, flinch from the rigid excision of every 
petty interest which may clog the management, whilst it 
mars also the economy, of the whole system. 

What then is the county rate ? by whom is it paid, and 
by whom spent ? It is a poundage rate or assessment upon, 
and paid by, the occupiers of visible property within the 
county ; it is spent according to the order of the magistrates 
of the county ; and its expenditure is at the close of each 
year finally and conclusively audited by the same magistrates. 
Thus the right of discretionary expenditure is vested in par- 
ties not identical with or representative of those who pay the 
money, the same parties are final auditors of their own ex- 
penditure, and they are fi-eed from any responsibility what- 
soever as to the exercise of their discretion. This is an 
anomaly in our social and administrative system. Whether 
in the appropriation of parochial charges or of national taxes, 
neither the local officer nor the public minister has ever arro- 
gated to himself so absolute a power, or so perfect an immu- 
nity frqm controul. The overseer is recommended to the 
magistmtes out of the body of the rate-payers, and at the 
close of his year he not only submits the accounts of the 
poor-rate to the audit and allowance of the magistrates, but 
the prevalent sense of fair and due responsibility has also 
induced the custom very generally throughout the country, 
for overseers to lay their accounts before a general meeting 
of rate-payers for examination and approval before they are 
presented for the allowance of the magistrates. There is the 
same account rendered of the outlay of other parochial assess- 
ments. All the rights and Uberties of Englishmen hinge 
upon the principle of the responsibility of the king's ministers 
to the representatives of the people, or tax-payers, for the ex- 
penditure of the national taxes : and that implicit confidence 
which we will not, under any circumstances, place in any 
persons whatsoever, however respectable, or however exalted 
their character, we have hitherto been content to repose in 
the county magistrates with regard to the disposal of the 
county rates. It is, we repeat, an anomaly, and an anomaly 
should never exist if it can be avoided. Now we think no 
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one will undertake to say that the present bad mode of 
managing the county expenditure should be continued because 
no other can be adopted ; and it must therefore be allowed 
that the present mode of management is indefensible. Having 
thus briefly stated our conclusion, in order to impress it 
on the mind of the reader, we will examine whether our 
reasoning can be supported by reference to facts and au- 
thorities. 

The treatise before us contains a tolerably digested selection 
from the evidence given before Committees of the Lords and 
Commons^ on the subject of county rates, and with extracts or 
abstracts, it would appear, from or of whatever has ever been 
said or written in parliament, at public meetings, in newspapers, 
reports, books, pamphlets, or letters on the subject ; and yet 
it does not embody the whole subject, because from all these 
sources it has selected only what is said on one side of the 
question. To him who is bent upon discovering nothing but 
abuses and malpractices in the management of the county 
rates, this is a valuable text-book ; — to him who has already 
made up his mind that all magistrates are " extortioners and 
unjust," and only wants an instance or two in order to satisfy 
his own conscience or enable him to convert his neighbour to 
the same conviction, this little treatise contains a very con- 
venient catalogue of — we will pay the industry of the compiler 
the compliment of believing — all thie crimes that can be laid 
to the charge of justices of the peace. Whatever, therefore, 
may be our opinion respecting the Bill, to illustrate which 
this tract is prepared, we must say that a more unfair or un- 
just compilation we have seldom met with. We believe that 
the general character of the magistrates is such as to be a 
peculiarly honorable distinction to this country,— we know 
that it is so in the many instances which have come under 
our own observation, and whatever, therefore, may be their 
aptitude or inaptitude for the discharge of certain of the duties 
with which they are entrusted, they ought rather to be de- 
fended widi a favourable feeling than exposed to a partial 
attack. We cannot, therefore, descend to pander to popular 
prejudice in such terms as the following extract from the 
Brighton Guardian^ copied at p. 72 of the treatise: 
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" But the chief source of the increase" (of county rates) " is the 
love which the justices have of amusement. Idle at home, they 
are glad of an investigation into a criminal charge ; and prosecuting 
such investigations with more zeal than discretion, they commit a 
large number of persons to prison, who are never brought to trial. 
To feed them, expense is incurred ; to support their families while 
they are immured within prison walls, costs money ; and to keep 
them in security, gaols are required, and great sums have been 
spent on new prisons, and new houses of correction." 

After such an absurdity as this^ we fear that our readers 
will be very shy of assenting to any proposition of a writer 
who shelters himself beneath such authority. It reminds us 
of a piece of inductive reasoning propounded in our hearing 
the other day, by one of the populace, in catechizing a parlia- 
mentary candidate respecting the Poor Law Amendnaent Bill. 
He declared that this bill was a plot of ^he aristocracy to get 
the poor out of the country ; as thus,— the law starved them, 
from starvation they were compelled to become poachers, and 
by poaching they enabled the magistrates to convict and 
transport them ; and his firm belief was, that the Whigs and 
Tories had plotted to pass the new Poor Law Act, in order 
to transport all the poor to Botany Bay. 

Again, 

** The magistrates generally took care to keep the lunatic asylums 
full, exercising their local influence over overseers, compelling them 
to remove the pauper lunatics to the county establishment, and 
sometimes charging, as in Middlesex, cent, per cent, on their cost. 

'* But these sources of expense are, we apprehend, trifling, com* 
pared to that which arises from the zeal of those gentlemen to dis- 
tinguish themselves in enforcing and administering the law. Within 
the last fifty years there has sprung up amongst the justices and 
their friends, an irregular mania on the subject of criminal law. 
Solitary cells and brooding silence, driving into insanity the un- 
fortunate wretches who have pilfered to support a \vretched exist* 
ence, is one of the modern inventions of the refined lovers of cor- 
recting man by severe punishment ; it is punishing a slight aberration 
from moral rectitude with the very heaviest calamity which can fall 
on man. Whether this modern scheme prevents crimes or not, at 
least it entails great expense on the rate-payers. But that is not 
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all. Your justice must have a nice classification of criminals ; the 
young must be separated from the old, the male from the female, 
the hardened offender from the fresh criminal, whom the justice, 
right or wrong, sends to gaol. He must have tread-mills^ too, and 
rigid inspection, which imply larger premises and more accommo- 
dation, and the plain and palpable consequence of the zeal of the 
justices to commit men to prison is to cover the land with spacious 
gaols. Gaols rise magnificently in every county town, while the 
habitations of the industrious poor are wretched filthy hovels, com- * 
pared to which the justice's gaol is a comfortable abode. With the 
erection of these fine structures come large fees to architects, and 
lafge salaries to county surveyors, and comfortable berths to gaolers, 
all friends or protegees of the justices, who are as much served by 
having it in their power to provide for a friend, as if the salaries or 
the fees went into their own pockets. Formerly the justices made 
a trade of administering the law ; they were shamed out of that, 
and now it is their amusement. When they made a trade of it, the 
evils they inflicted were of an undivided nature. They took bribes, 
and committed wrong for pelf. Now that they make an amuse- 
ment of it, they do general mischief, and they consign whole classes 
to gaol, and impose great expense on the counties." 

For this beautiful specimen of candid criticism, Mr. MuUins 
appears to be again indebted to the Brighton Guardian. We 
have often seen magistrates abused for not adopting the 
American system of solitary confinement; here they are 
abused for adopting it; and lunatics are confined, and cri- 
mbals punished, in order to give comfortable berths to gaolers, 
and amusement to justices ! Our readers, and perhaps the 
readers of the treatise, will be surprised to find how many 
Neros and Caligulas we have spread over the country. 

We are sorry to say that we could furnish a few more ex- 
tracts of a similar character, but these are suflicient to war- 
rant the remarks we have made. Notwithstanding the terrible 
array of offences marshalled against them by Mr. Mullins, 
we believe that the magistrates of England are, on the whole, 
very respectable specimens of humanity. 

But to proceed to facts and authorities : The county rate 
is an assessment upon the occupiers of visible property within 
the county, made by the justices of the peace assembled in 
quarter sessions. The assessment is made thus : — The over- 
seers of each parish make a return of the value of the rate- 
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able property within that parish ; the aggregate amount of 
these returns forms the whole rateable value of the county. 
It is a very easy problem in arithmetic, to ascertain what a 
farthing or a penny rate on this whole value will produce, and 
according to the exigencies of the county, some such general 
rate is made by the justices. The order thus definin'g the 
poundage of the rate, is handed over to the clerk of the peace, 
who calculates what are called the estreats, or the proportionate 
amount to be estreated or collected from the different parishes 
within the county, according to the returned value of each 
parish. This calculation consists only of so many questions 
to be worked in the simple rule of three. If 100,000/* (the 
whole rateable value of the county) yield 1600/., what will 
2000/. (the value of one parish) yield, and so on through the 
whole of the parishes. This is evidently so straightforward 
a process, that the county rate for any county in England 
might be divided in proper proportion amongst the different 
parishes within that county by any tolerable accountant in a 
single day, and yet we have before us official documents 
which show that in a district, certainly not the worst managed 
in England, — we believe better managed than most other 
counties are, — and in this favoured district we find that in 
1829, and in other years also, a charge was made by the 
clerk of the peace, and allowed by the justices, of 3fl8/. 65., 
" for calculating two estreats," this of course being in ad- 
dition to his fixed salary, to his county bill, to his disburse- 
ment bill, and other incidental charges. Attention was in 
this instance called to the general county expenditure, various 
important savings were efl'ected, and amongst others we find, 
that in 1835 the clerk of the peace's charge for precisely the 
same business of calculating two estreats, was 1057., being a 
reduction of 260/. per cent. ; and in our humble judgment, 
about one-tenth part of the latter sum would be a fair allow- 
ance to a competent accountant for the calculation. When 
this important, and it would appear very difficult, labour of 
dividing the whole county rate amongst the several parishes 
therein, is accomplished, precepts are issued to the high con- 
stables, directing them to collect from the overseers of each 
parish, the amount charged against them. This amount is 
paid by the overseers, out of the poor rate, to the high con- 
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stable, who remits it to the county treasurer. For this in- 
tricate and onerous duty of forwarding mandates to the over- 
seers, and for being the medium of remittance between them 
and the county treasurer, the chief constables appear to have 
been remunerated by a poundage on the county rate of about 
4/. per cent, in addition to their other charges for "various 
business,** and for " surveying weights and measures." There 
may exist some sufficient reason for making the county rate 
pay this heavy toll for the privilege of passing through the 
hands of the chief constables ; but it is utterly beyond our 
feeble comprehension, and it would appear to us more simple, 
morB economical, and quite as effectual, for the orders to be 
sent direct from the clerk of the peace to the overseers, and 
the money paid by the latter direct to the county treasurer. 

The overseers, as we stated before, pay the parochial pro- 
portion of the county rate out of the poor rate in their hands, 
and the amount of county rate, therefore, charged to each 
parish, is paid by each rate-payer within that parish, in fair 
and equal proportion, according to their rateable property 
therein. But as between the different parishes in a county, 
is the county rate fairly and equally divided ? So far from it, 
that nothing can be more absurd than the inconsistent dis- 
proportion which exists. Mr. Mullins explains that the 
valuations now actecT upon in the different counties are not 
uniform in their principle ; if, however, the valuation in one 
county be on the property tax, in a second, on the actual 
value, and in a third, on the 12 Geo. 2, c. 29, it can be of no 
practical consequence if the different parishes in each of those 
counties concur in adopting the- same principle of valuation. 
But the mischief is, that the county rate being divided to the 
parishes of the county, according to the value of property in 
each as assessed to the relief of the poor, the^ same principle 
of valuation is not adopted in each of the parishes within the 
same county. Every one of these parishes is quite independ- 
ant and free to exercise its own discretion as to the mode in 
which it shall assess its local taxes. The overseers* prescribed 
duty is to " raise by taxation of every inhabitant and occupier 
competent sums for and towards the necessary relief of, &c.," 
and they are at liberty to raise such tax by whatsoever pound- 
age they may think proper. One parish thinks two-thirds of 



340 County Rates* 

the annual value a very convenient amount to levy upon, a 
neighbouring parish prefers one-half of the annual value, and 
a third parish calculates its rate on two-thirds of the value of 
buildings and three-fourths of the value of land ; upon the 
rateable value of each parish ascertained in this diverse mode 
of calculation, is the county rate divided amongst them ; and, 
therefore, as Lord Wynford truly enough observes, the county 
rate " is, as every one knows, a most unequal burden," 
though the several statutes respecting the same do very pro- 
perly determine that such rates shall be assessed and levied 
" fairly and equally," according to the " actual annual value" 
of all property. Persons unacquainted with the subject will 
be surprised to find that a large annual amount could for any 
number of years have been collected in so absurd and unjust 
a manner. But the absurdity and injustice does not end 
here ! For not only are the rateable values of the different 
townships calculated in diverae modes, but at divers times 
also. One parish, for example, may pay on half the rateable 
value ascertained thirty years ago, and another parish in the 
same county on four-fifths of the mteable value ascertained 
by a survey just completed. The overseers of every parish 
may have a new valuation made, or continue to act on the 
old one as they please, and they have several inducements to 
adopt the latter alternative. The law, strictly speaking, does 
not allow them to charge the parish with the expense of a 
new valuation; it is a very troublesome matter to occur during 
any one's year of oflice, and its eflFect would in all probability 
be to increase the amount which the parish would have to 
contribute to the county rate. Such facts aa the following 
are therefore almost necessary consequences. Sir Eardley 
Wilmot, chairman of the Warwickshire quarter sessions, says, 
in reply to a question of the commissioners, " Leamington 
pays the same rate now as it did before it became enlarged 
as a watering-place. There are now 7000 people in it." 
The Rev. Mr. Yeatman, a magistrate for the county of Dorset, 
states in his evidence before the Committee of the House of 
Lords, that in that county seven towns and parishes evaded 
on eighteen rates per annum (being the amount of the county 
expenditure on the proposed new rate) 683 f. \s* 5rf. ; that 
twelve towns evaded on the above eighteen rates 976/. 14«. lid.] 
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that forty titfaings evaded . on the eighteen rates 1964/. 
125. lOJrf. ; and that 222 tithings out of 4Q4 are overrated 
and oppressed by the present system of assessment. On 
this gentleman's motion it appears that the Court of Quarter 
Sessions for that county unanimously resolved that the rate 
was unequal and unjust. In the county of Lancaster the 
efiects of a new valuation are veiy remarkable^ in consequence 
of the recent rapid increase of many manufacturing towns in 
that district. The last valuation for that county, we learn 
from Mr.MuUins's Treati^e, was made in 1829, the. valuation' 
upon which the county rate was before levied being taken 
from the property tax in 1814, previous to which there had pro- 
bably been no alteration for 200 years. The cost of making the 
last valuation for Lancashire^ in 1829, was only 917Z. ; before 
that year the amount of property assessed was 3,000,000/., in 
that year it was 4,214,634Z, £ven this valuation, however 
great the improvements which the annexed table shows it to 
have effected, must be considered as only an approximation 
to the truth, inasmuch as it was made from returns of the 
overseers, many of which were very inaccurate ; and in nume- 
rous cases there was an increase made on the returns, from 
one-third and upwards, without any subsequent appeal against 
the increase. The following table shows the increase of rate- 
able value in eleven towns in Lancashire, between 1814 and 
1829. 





In 1814. 


In 1829, 


Preston . . . 


£34,936 . 


, . £80,984 


Burnley . . . 


8,643 . 


. . 16,879 


Blackburn . . 


37,624 . . 


. 62,073 


Liverpool . . 


584,687 . . 


. 751,126 


Charlton Row . 


19,484 . . 


66,445 


Cheetham . . . 


8,529 . . 


. 24,090 


Salford . . . 


47,910 . . 


. 100,068 


Hulme . . . 


9,369 . . 


. 19,678 


firoughton . . 


6,044 . . 


14,628 


Ardwick . . 


11,097 . . 


13,084 


Pendleton . . 


16,425 . . 


. 26,836 



It should be recollected, also, that between these two periods 
these eleven towns, together with all the agricultural districts 
of the county, which were more stationary in their value, had 
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been contributing to the county rate in proportion io ike vake 
affixed in 1814. Even since 1829, it is said, that in Liyerpool 
alone there has been from SO^OOOi. to SO^OOOZ. a year of new 
property erected and not yet assessed. The result, as stated 
by Mr. Mullins, is, '^ That the towns which have increased 
during the last fifty years must be gainers to a considerable 
amount by the present inequality of the county rate. E. B. 
Portman, Esq., in his evidence before the committee, mentioDs 
the case of a smaU parish paying a greater amount of 
county rate than a large town ; and instances a very small 
agricultural parish paying a lai^r county rate than the 
flourishing town and borough of Lyme. It is in evidence that 
the town of Weymouth does not contribute a single sixpence 
towards the payment of the county rate !'' 

In the West Riding of Yorkshire a new valuation has bee& 
completed, with results quite as satisfactory as in Lancashire. 
The Commissioners on County Rates state that, ' 

** In both Lancashire and Yorkshire, owing in part to the praisewor- 
thy liberality of the great commercial towns, the new valuation has 
been well received throughout the county and riding respectively, and 
no appeals have been brought against it ; the result is, that Leeds, 
in Yorkshire, where a new valuation has taken place, occasions to 
the riding an expense of 2,947/. and contributes 4,6722., while 
Birmingham, in Warwickshire, where there has been no new valua- 
tion, furnishes about three-fourths of the prosecutions, and contributes 
little more than one-fourth of the rate. 

" This inequality is explained, when we perceive that in War- 
wickshire the amount levied upon the land for poor's rate and 
county rate in 1833 was 107,142/, 18«., and upon mills and lactories, 
not mere than 2,720/. 9«. Again, in Leicestershire, a manufacturing 
district, the amount levied upon the land in the same year was 
1Q8,330/. and upon mills and factories only 783/. 2^/* 

The same Commissioners, in their Report on County Rates, 
June, 1836, say, 

" Supposing a general valuation of any county for the purpose 
of the county rate to be once correctly made, it is nevertheless sub- 
ject to rapid derangement. The value or rateable ability of each 
parish fluctuates from time to time by the creation, extinction, im- 
provement, or deterioration of properties, and particularly by the 
effect of inclosures. Considerable changes of this description are 
said to be usually perceptible in the course of seven years. Under 
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such circumstances, supposing the general valuation to remain un- 
corrected, the pressure of the charge, as between the different 
parishes in the county, will become unequal. The general valua- 
tions should therefore be frequently renewed ; but in most parts of 
the kiogdoin they are allowed to remain for long periods of time 
without alteration. From a statement annexed to the Report of 
the Select Committee of the House of Commons on county rates^ 
it seems that there are only nine counties in which a valuation has 
been made within the last seven years ; in eight the date of the 
existing valuation is not knowu ; and in five it appears to be above 
one hundred years old." 

The same Kepoirt adds, with respect to the recent valuations 
of the W^st Rising of York and the County of Lancaster, that 

*' Their effect has h^en to ^lake the large towns contribute in a 
inor^ just proportion, and greatly tp relieve the agricultural inte- 
rests ; though in other counties the result might probably be lei^ 
striking, we have no doubt that a similar course would be attended 
with advantage in most other parts of the kingdom ; and that in 
every instance the expense of valuation would be more than compen- 
sated by the amount of benefit derived. We think the measure of 
periodical valuations should be made imperative } for it is obvious 
that those who have the advantage of being rated too low under the 
existing valuations will always be opposed to their revision." 

The want of new valuations appears therefore to be very 
much to the prejudice of the agricultural districts, where the 
property of tfie magistrates usually lies, and therefore very 
much to the prejudice of the magistrates themselves. Mr. 
Mullins, or the persons from whom he quotes, when they 
assert that magistrates did this, or neglected that, from cer- 
tain odious motives, should also in justice have admitted that 
the magistrates in this instance neglected to have new valua- 
tions periodically made in order that they might have the 
gratification of paying a lai^er proportion of the county rates 
out of their own pockets ! A new valuation every two or three 
years would have furnished additional employment for their 
protegees, and have been a relief to themselves at the same 
time. The truth is, that magistrates have very often been 
iiegligent, but not so often wilfully and designedly wrong ; to 
alter and amend any existing state of things requires care 
and trouble, and this they were unwilling to encounter. Ad- 
flitting, as we do, that magistrates do not execute in a satis- 
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factory manner, and that they are perhaps unsuited to, dis- 
charge some of the duties with which they are entrusted, we 
are glad of this opportunity of explaining that all their errors 
cannot justly be attributed to the influence of self-interest. 

Mr. Mullins copies in detail the mode in which Mr. Birchall, 
deputy clerk of the peace for Lancashire, accomplished the 
new valuation of that county at so small an expense, and the 
mode in which Mr. Hinxman, a land-surveyor, proposed to 
undertake a new valuation of Dorsetshire, to be completed 
within the year for 1,500Z. Without following him through 
these details, we will briefly state that in our opinion tlie 
legislature ought to compel all parishes to be rated for the 
relief of the poor on the same principle of valuation^ and the 
most simple would be on the full annual value, or in other 
words on the net rental, and this might be left to the Poor 
Law Commissioners to require, who should also take care that 
new buildings as they arose should each year be placed in the 
rate at their fair value, that any alteration in the description 
or value of property, according to time or circumstances, should 
be noticed as it occurred in the next new rate, and that the 
overseers of every parish should once in each year send a copy 
of the poor rate for the time being to the clerk of the peace 
or other person officiating as clerk or secretary to the parties 
having the management of the county rate. Due precaution 
being thus taken to keep the value of each parish up to and 
even with the march of improvement, the amount of the 
county rate might still with most convenience be received from 
the overseers of the different parishes out of the poor rate, as 
proposed in the 68th clause of Mr. Hume's bill. Whenever 
the managers of the county rate had cause to suspect the value 
returned from a particular parish, they might exercise their 
authority by sending a surveyor to make an actual survey and 
valuation of one or -two selected specimens of each' class or 
description of property within that parish, and compare his 
value with that returned by the overseers ; and if they saw 
good reason for so doing, increase the county rate in that par- 
ticular instance, and leave the overseers to try the test of an 
appeal. 

Besides the matters of economy already mentioned, we 
believe there are various other items of county expenditure 
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which need rigid investigation, and are susceptible of great 
retrenchment. The salaries and profits of the officers em- 
ployed will not, we believe, always be found duly to corres- 
pond with the duties performed by them ; we say, " and 
profits," because the mischievous principle appears to have 
crept in, of allowing various of the officers to make out bills 
against the county in addition to their regular salaries ; the 
salary should be a feir, even a liberal one, but it should form 
the whole remuneration. Unfortunately in some county ac- 
counts which we have now before us, the salary of one or two 
of the officers forms the smallest item in the aggregate of 
their emoluments. We are confident that the work is not 
done better on account of high payment. We believe it is 
done worse. 

Under the head of prosecutions occurs a heavy charge on 
the county rate, which is in many counties capable of much 
reduction. In the district to which we have before referred, 
and of which we have some personal knowledge, the county 
accounts were some ten years back or thereabouts annually 
audited by the magistrates with closed doors, and the printed 
statement of the accounts was not allowed to find its way 
into the hands of any one but the magistrates. The printer 
dared not to sell it to any one else, and the ratepayers had really 
no means whatever of ascertaining in what manner their 
money was spent. This is still the case in many counties, 
but in the district to which we refer (the affairs of which we 
consider to be more than ordinarily well conducted), the ma- 
gistrates, in consequence of a memorial presented to theta 
from several large parishes, determined to audit the accounts 
in open Court, and to permit a copy of the accounts to be 
purchased by any one who might choose to buy it. The 
consequence of this publicity, which necessarily banishes in- 
difference and induces vigilance, was a very material saving 
in the county expenditure. The reduction of the before- 
mentioned charge of the clerk of the peace for calculating 
estreats from 368Z. to 105/., if not propter hoc, was certainly 
post hoc. We quote from a Report of the Finance Commit- 
^e, subsequently appointed by the magistrates of the district 
referred to : — that " the chief constables' allowances for col- 
lecting the estreats were considerably reduced;" that " the 
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magistrates in their several districts are recommended to ude 
the utmost vigilance in checking the abuses of constables, 
who are in the habit of inducing those {Hisoners having fines 
to pay, to withhold payment until they have arrived at the 
House of Correction, in order that constables may receive 
conveyance money:" that attentionis called to ** the stationer's 
bill, being excessively high, and many items charged which 
are highly objectionable:" that ^' they find a great original 
outlay and a laige annual expense in the court-houses, and 
conceive that a more than adequate number has been already 
provided, and trust, that whatever acconsmodation may be 
furnished at those belonging to the county already estab- 
lished, no new ones may be unnecessarily built, nor any 
future grants be made for the improvement of those not be- 
longing to the county:" that '* a considerable saving might 
be effected by an adjournment of the grand jury" as ex- 
plained in the report : that the average cost of prosecuting 
felony cases at the assises was in 1821, 442. and in 1831, 371., 
and they recommend, that " an order be given to the treasurer 
to refuse payment of any of. the following chai]ges," enume- 
rating five different items of expenditure, which would appear 
to have been allowed and paid in previous years. 

This, as we mentioned before, is and has long been one of 
the be3t managed districts in England ; publicity was given 
to its accounts about ten years ago, and since that time the 
average expense of prosecutions at assizes has been reduced 
from 44Z. to 87/.: various other important retrEtachmente 
have been effected, and still more are contemplated, as stated 
in the above Report of the Finance Committee of Magii^rates; 
and we beg leave to add, that the general efficiency of all the 
departments maintained out of the county rate has been iiilly 
supported, in some cases increased^ 

We trust we have now made it tolerably apparent that there 
is ample room for economical improvements in liie general 
management of the county rates. By what means then will 
these improvements be best effected ? Our attention has been 
just attracted to the report in the newspaper of Lord Wham- 
cliffe having explained at the Pontefract sessions last week, 
that the whole amount charged upon the West Riding of York- 
shire, on account of the tiew buildings at York Castle, was 
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111,000/*, being in the whole only \Sd. on the West Riding 
value, and that the payment of this had been spread over a 
period of eleven years ; this explanation was of course intended 
to convey some consolation ix^ the rate-payera. His lordship 
is generally and justly considered one of our very best magis- 
trates, and yet he tries to comfort the rate-payers by mforming 
them that ^e e3q)enditttre is only to each individual 15^. in 
the pound, paid m eleven years, or rather more than \\d. in 
the pouad ^each year. Much the same might be said of any 
paUtc eitpense, even the most flagrantly extravagant that has 
ever been visited with pubhc indignation ; that particular 
^charge, be it great or small, might appear ix^ be only slightly 
felt by each individual, though our experience has taught us 
that no payment, however smidl, can truly be said to be 
slightly felt by the greater number of individuals forming the 
population, for every sixpence taken oat of the pocket of the 
labouring man, deprives his family of some little comfort 
which the superior classes would not improperly consider 
itmongst the necessaries of life. These chaiges also, if singly 
small, are numerous and come in various shapes, and are in 
the aggregate no slight burden : and when we see a magis- 
trate stating in explanation of an enormous outlay (whether 
judiciously or injudiciously expended we know not), that it is 
only \hdU in the pound to each rate-payer, and therefore 
i^Uy a trifli&g matter, we are confirmed in our previous con- 
viction^ that the management and audit of the county fund 
should be entrusted to persons more by habit fitted to transact 
pecuniary matters with care and efficiency, elected by, and 
therefore possessing the confidence of, the rate-payers, and re- 
BponsiWe to those who pay the money for its proper outlay, 
ttien in fine who would possess every qualification now pos- 
^Bsed by the county magistrates, with much peculiar and 
additional fitness. 

The following is a brief outline of Mr. Hume's plau, as em- 
^ied in his bill : That his majesty shall appoint commis- 
weners to divide each county into " county wards'' of one or 
ttiere parishes, and to fix the number of councillors to be 
elected by each ward, and also to fix the number of auditors 
"^f county accounts to be chosen, and what wards shall be ^ 
^ted fiMT the purpose of choosing them. The councillors to 
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be elected by all the rate-payers of the wards, one-third of whom 
to go out of oflSce each year, but to be immediately re-eligible; 
the only qualification required for a councillor^ that he be 
one of the rate-payers. These councillors are to meet at 
least once a month, and are to elect out of their own number 
an executive committee to conduct all such affairs as may be 
committed to them during the intervals of the sittings of the 
council ; and the council may order an allowance to each mem- 
ber of the executive committee to defray all expenses conse- 
quent on the execution of the duties of such office. All business 
appertaining to the assessment, application, management, or 
expenditure of the county funds, is to be transacted pubKcly in 
open council or committee. The comicil are authorized to 
appoint a clerk, treasurer, collector, and such other officers 
and [Servants, and at such salaries, as they may think requisite; 
" the treasurers, however, of every county, and all other officers 
or servants appointed by the justices of the peace for county 
purposes at the time of the commencement of the act, to hold 
and enjoy their respective offices and employments, together 
with their respective salaries thereunto annexed, until they 
shall be respectively discharged or removed therefrom by the 
counciL" The treasurer is to submit his accounts quarterly 
to the auditors, who are to report thereon to the council, and 
a copy of the accounts so audited is to be transmitted to the 
Secretary of State, and an abstract of them to be sent to the 
overseers of every parish. The financial functions of justices 
of the peace, i, e, their power of raising and spending county 
rates, to cease, and to be transferred to the council. The 
council have authority to make and levy county rates, either 
by a distinct rate and employing their own collectors, or 
(which we think will be found a preferable plan), by sending 
a warrant to the overseei-s of each parish, requiring payment 
to be made out of the poor-rate of the amouht therein specified 
for county rate direct to the county treasurer, whose receipt 
is to be their acquittance, with a provision for the levy of the 
county rate in extra-parochial places. The council are also 
authorized to appoint "police constables, or peace officers;" 
and to recommend fit persons, to be appointed by his majesty 
at his pleasure justices, of peace for the county, and such 
justices shall not need any qualification by estate. Petty 
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sessions of the magistrates within each ward are to be held 
each quarter, for the special purpose of determining aj^als 
by overseers, or others within the same ward, against the 
county rate, fourteen days' notice of such appeal having pre- 
viously been given to the clerk of the council. 

We hesitate not to express our approval of the appointment 
of a county council out of the body of the rate-payers for the 
financial purposes specified. The system of placing the 
county funds under the irresponsible controul of the county 
magistrates, is, as we before stated, an anomaly in our social 
system, and quite an unnecessary anomaly. The rate*payers 
at present are not only without a voice in voting the expendi- 
ture, and without any means of appealing against any part of 
it which they may think injudicious (the order of the magis- 
trates being conclusive), but they are, moreover, in many 
counties without any knowledge whatever of the manner in 
which their money is spent. Some gentleman, whose name 
we forget, asserted in parliament lately, that the magistrates 
ought to have the management of the county rate, because 
they were in reality the parties who paid it. So far from this 
being the case, in counties which contain large manufacturing 
towns, it is stated in the Report of the Commissioners on 
C5ounty Rates, that since the new valuation in the West 
Riding of Yorkshire : " Leeds occasions to the riding an 
expense of £2947, and contributes £4672 ;" and in other 
more purely agricultural districts, if the magistrates really 
pay the county rates, they will of course have an influence in 
the council corresponding to their property and influence in 
the county. 

We can scarcely admit that, on plunging at once into a 
new system of investigating county expenditure, it would be 
prudent, in the beginning, to make all the rate-payers equally 
entitled to vote in* the election of councillors, though we will 
not venture to suggest at what point the limit of elective pri- 
vilege should be fixed. With some precautionary limit as to 
the constituency, we would agree in not requiring any other 
qualification for a councillor than that of his being a rate- 
payer. As the council will consist of pereons in whom the 
electing rate-payers express their own willingness to confide, — 
f^ the accounts will be put into the hands of the public, — as 
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there will be the right of appeal to the magistrates — a body 
distinct fhMn that exercising the power of expenditure ; and 
as the electors will on every fiiesh election be enaUed to ex- 
press their opinion respecting the manner in which the coun- 
cillors have discharged their duty, we think it would be nime- 
cessary> and we are sure it would be inconvenient, to have 
the discussions of the council canied on in public. An 
annual instead of a quarterly audit would also> we conceive, 
be sufficient, and would indeed convey a more accurate idea 
of the annual charges than if split into unequal quarteily 
sections ; unequal, because a variety of payments for the 
whole year would occur in one or other of the quarters. The 
requiring the payments to be made direct from the overseers 
to the county treasui^er is a great improvemwt upon the pre- 
sent system. The principle being, if we apprehend it rightly, 
to vest the financial administration of the county in the 
council, apart from all judicial functions, we suggest that it 
would be better that the council should not interfere in tfce 
appointment of constables, or in the recommendation of ma- 
gistrates, but confine their attention to the pecuniary depart- 
ment. They would always have the same powei* with respect 
to magistrates and constables, and other functionaries of the 
law within the county, which the House of Commons pos- 
sesses with respect to the ministry ; viz., that of diminishing 
or stopping the supplies, which would be a sufficiently e'ffec- 
tual method of signifying their wishes on any particular sub- 
ject. We object also to the petty sessions in each ward, tot 
the special purpose of determining appeals against county 
rates, because we see no use in creating new machinery when 
the old will as well, or better, answer the purpose ; and we 
think it preferable that appeals should be determined by the 
magistrates of the county at the general quarter sessions, than 
by the magistrates resident in the particular district out of 
which the appeal arises. The county magistrates would then 
form the ultimate court of appeal in all disputes respecting 
county rates. 

We have endeavoured, in considering the subject, to flw 
ourselves from the influence of any prejudices either for or 
against the magistrates on the one hand, or fbr or against Mr. 
Hume on the otfiier ; the real merits of the questicm have 
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been the only object of our inquity^ and the pubUc good our 
only adfliitted guide ; and it is th^efore quite pos^ble that 
our remarks may not entirely satisfy any parttf. Having sug- 
gested tliat^ in our humble judgnient, the council ought to 
have no ether concern with the constables but to determine 
respecting their payment, we leaye the question of a rural 
police fcNT future c^sidetation. 
G 



Abt. v.— interpretation of law. 

The Kino v. The toon Law CoMMissioirERt. 
\Nev. ^ Per. 371. 

Various attempts have been made to call the attention of 
the legal profession to Ae necessity of a systematic study of 
the principles of verbal expression and interpretation^ more 
especially^ of course, as for as those principles apply to kw* 
It might have been reasonably hoped, that the attempts 
would have met with more success ; for the whole body of 
every system of positive law is contained in verbal expres* 
sions ; and the effect of the law, in every possible or con* 
ceivable instance, obviously depends on such expressions, or, 
what is the same thing, on the construction to be given to 
those ^q>resuons. Every civil right and obligation is either 
duectly defined by the words used by the legislature in its 
*cts, or is involved in ilie expressions in which the general 
^les of the customary law are contained, or in the terms by 
which moi express tlieh' intentions in insuring voluntary oblU 
g^tions. In &ct, a lawyer's whole occupation i§ to ascertain 
l^ow fitr each individual case is included in some expression 
^ the general law, or to ascertain the etted of the expressions 
^sed in private instroBients, or in oral eommunicaiions. 

It has always been admitted thai rules of interpretation 
^^ necessary, and maxims ane; constantly cited in legal dis- 
cussions, as deterraiiiiog the constmetion in the [articular 
^^^ in question at the time. These maxims bare, however ^ 
^>^er yet been e<Meeled in a syirt^Mlie roni»^*--4h^r $met 
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meanings have rarely been defined^ or even examined^ — and 
their mutual relations one to another, whether in any in- 
stances they conflict, what limitations they require to be 
made consistent, vf^hat extension they require, or what further 
rules may be necessary to render the doctrines of construc- 
tion complete, or whether they already contain in the aggre- 
gate a complete system of interpretation, are questions which 
have never yet been made the subject of anything like com- 
plete or exhaustive inquiry. 

The reason for the neglect is clear.. The v^nt of the in- 
quiry is not suspected. If the necessity of a clear under- 
standing of the principles of interpretation be urged, the re- 
commendation is regarded as common-place — Uke a critical 
essay in praise of virtue, or a rhetorical exhibition in favour 
of what nobody impugns ; and the natural consequence is, 
the tedium of the hearers on the jarring question — Quisvitu- 
peravit ? 

Yet that the law is uncertain is a proverb, not yet proved 
to be false; and this uncertainty does not alone prevail 
because the law does not exist, or because its provisions can- 
not be discovered, among the statutes or in the other de- 
positories of our jurisprudence, but because the meaning of 
that law can so seldom be evolved with certainty from the 
expressions in which it is enunciated. 

As far as the common law is to be found in the breast of 
the judges, in their reported decisions, or in institutional 
books, the expression of the law is exclusively the work of 
lawyers, and good or bad they, as a body, must alone answer 
for the form in which it is expressed. So with respect to 
private legal instruments, the expression of the vast majority 
of these is left wholly to the lawyer ; and although the ex- 
pression of the statute law cannot be entirely charged on 
lawyers, nor the wording of some few written instruments, 
nor the oral communications of individuals on which ques- 
tions of right arise, yet it is the peculiar province of ' 
lawyer, both as lawyer and as judge, to ascertain the 
of these ; and the amount of uncertainty in both the ex 
sion and interpretation of the first of these classes ' 
evidences of the law, and in the interpretation of 
class, obviously depends upon the rules of expre 
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terpretation which the lawyer or judge may be prepared to 
apply. 

What is wanting to compel a systematic study of the prin- 
ciples of these rules is not an encomium on their utility — 
their utility will be readily admitted — it is evidence, clear 
and incontestible, of the general neglect of these principles, 
which is now scarcely suspected ; and evidence, equally clear 
and irresistible, of the uncertainty of the law, and of the 
prejudice to the usefulness and consequent character of the 
profession and of the judicature, which ensue from that 
neglect. 

It is proposed, therefore, to collect, in a series of articles, 
the rules of expression and interpretation in an orderly 
method, and to accompany them with an exposition of the 
principles on which they depend, by which they must be 
connected into a consistent system, and by which they must 
be restmined from mutual interference. But it is proposed 
first to show the necessity of all this, by instances of the 
neglect of such principles. Though the rules of verbal ex- 
pression by which legal intentions are to be accurately 
described, and the rules of interpretation by which such 
intentions ai*e to be correctly inferred from verbal expressions, 
are so related, that the exposition of both must be proceeded 
with together ; still they differ in this, that rules of expresr 
sion contemplate none but perfect expression as their proper 
object, while rules of interpretation are, in a great measure, 
necessary to collect the meaning of imperfect or ambiguous 
expressions. Thus, if the principles of expression were per- 
fectly observed, all those rules of interpretation which seem 
to collect the intended meaning of imperfect or ambiguous 
expressions, would have no existence. 

Interpretation is therefore the more extensive subject of 
investigation, and comprises all the doctrine of verbal expres- 
sion. It is, besides, the more exclusive province of the lawyer 
and the judge, while the legislature, and the whole of the 
members of the community, share with him the occupation of 
giving verbal expressions to their intentions. 

Instances abound in the reports of almost every species of 
excellency and defect, both of expression and of interpreta- 
tion : in our older reports especially, where all the rules of 
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interpretation now extant are to be found usuaUy expressed in 
apt and characteristic maxims^ — and where they appear to 
be constantly present to the mind of the pleader and the 
judge^ by whom they were learned as a necessary branch of 
liberal education^ of which logic, the science which comprized 
them all, then constituted a most important element. Thk 
period, ending with Ooke, will, in the course of these articles, 
furnish many instances of argumentation, as remarkable for 
the admirable certainty and cohesiveness of the reasoning as 
for its equally admirable subtlety. It will fomish also its 
instances of over-refinement in distinction, and super-subtlety 
of argument : but when the reports are reputed to be worthy 
of the matter they report, there will be found to be but few 
instances in which the pleader or the judge appear not to be 
thoroughly impregnated with the doctrine of these rules. In 
this period our system of special pleading was perfected, and 
the foundations of the doctrines of our common law laid and con- 
firmed ; our law of real property rescued, as far as possible, by 
most subtle and consistent fictions and masterly contrivances, 
from the trammels of feudality and the restrictions of a bar- 
barous legislation, by means of the very doctrines of that 
feudality and legislation, and the whole put into a form as 
consistent with the wants of the community, as was pos- 
sible without the co-operation of a more enlightened legist 
lature. As far as succeeding lawyers and courts are con- 
cerned, little has been done but to expound the doctrines of 
those days with a proportionate diminution of their coherence. 
As the old school studies declined, so did the intimate ac- 
quaintance with the rules of interpretation \ and in the re- 
ports from the time of the Commonwealth the rules appear te 
be less at the command of lawyers and judges ; but while 
the old reporters contained the only legal precedents, an ac- 
quaintance still intimate was maintained with these rules, al* 
though they now wanted that firm and sure connection in the 
mind of the lawyers, which was formerly prepared for them 
by the universal study of logic as a liberal art. From about 
the time of the Revolution, the more prevalent study pf 
sounder philosophy, especially of moral and intellectual phi- 
losophy, superseded the study of logic generally ; and as re- 
gards legal education, the supply of new precedents daily 



i^KiSerecl the old deposit<»rijes of our doctrine of interpjretfttioa 
less necessary in practice^ aud consequeutly leas familiar to 
the r^ing generation of lawyers. 

The illustratioiis iu the following articles will show a con- 
ataotty diminishiAg special aptit\)de in this respect, just as the 
general knowledge of the bar may be presumed to have im- 
proved with the progress of science and opinion. 

It is not, however, for the sake of illustrating these remarks, 
and of proving that the study of the doctrines of legal inter- 
pretation has precisely in the last reported case reached its 
aati-chmax, that the case of the King against the Poor Law 
Coonnissic^^iers is selected as evidence of the extent to which 
a select of those doctrines has been consummated. 

To beget a conviction of the necessity of an instant re- 
foma, it is indispensable to ahow that the evil to be remedied 
is at the very instant in operation. This will best he done by 
selecting the most recent example'; aud to give assurance that 
some casual example, different from the usual character of 
cases, is not chosen, it is proper that a ca^e should be selected 
of the utmost practical importance as regards the parties in- 
treated, $md the magnitude of the interests at stake, such a 
case as would compel the exercise of the greatest vigilance 
of the judge— a case, also, if such could be found, in which 
the judges should distinctly profess to have used their utmost 
care in arriving at a aoupd decision. To limit the considera- 
tions to a very definite limit, it is necessary that 2^ decision on 
any point of doctrine, only to be established by a multitude 
of precedents to be sought in many books, should be avoided, 
hut that a decisioA on some statutory provision, involving no 
technical doctrine, and where the subject of interpretation 
ia contained in few words, should be sought. It is also 
desirable that a case should be selected of sufficient am- 
plitude in detail to afford abundant illustration in itself, iniptead 
of selecting illustrations from many distant cases, as the latter 
course would render a description of each pase necessary, and 
would justify a suspicion that defective cas^^ had been se- 
lected. As a single judge may fall into a singular and unusual 
eiTor, whilst many are only likely to do so when the source 
of error is common to many persons, it will confirm the state- 



356 Interpretation of Law. 

ment of the universality of the evil- in question, if a case be 
selected decided by four judges. 

The case of The King against the Poor Law Commissioners 
is just such a case as .satisfies all these conditions. Its im- 
portance can scarcely be over-estimated^ involving as it does 
the power to introduce into all the important and populous 
parishes, having local acts or governed by guardians under 
Gilbert's Act (22 Geo. 3, c. 83), or by select vestries under 
Sturges Bourne's Act (69 Geo. 3, c. 12), that mode of admi- 
nistration by which, since the year 1834, the evils of pauper- 
ism and the vices of the old system of mal-administration have 
been so rapidly removed, by which above five millions of a tax, 
most demoralizing, as it was applied, have been directly 
saved, and incalculably more than that sum diverted into 
channels for the support of honest and independent industry. 
The judges distinctly profess to have taken the utmost pains 
to arrive at a correct conclusion, more especially as one of 
their number (Williams, J.) dissented from the remainder of 
the bench (Denman, C. J., Patteson, J., and Coleridge, J.) 

It would be ol)viously improper to select instances of falla- 
cious interpretation from the arguments of counsel, where of 
course they abound, because counsel, by their position, are 
compelled to argue for one conclusion only, and on one side 
or other must be wrong in nearly every case. But the judges 
ai*e in their place for the sole purpose of interpreting the law 
correctly. No doubt can exist of their intention to do so; 
and their success in their task is the only sure test of the 
sufficiency of the existing aids, as now made use of, for the 
interpretation of the law. It is, perhaps, necessary to state 
thus much to justify the following strictures on an elaborate 
and recent decision by living judges, and to avoid the charge 
of presumption, to which a lecturer on logic recently exposed 
himself, by specially inviting some of the judges to attend a 
course of his lectures on that art, urging the great utility 
which they might derive from the practice of it in the exercise 
of their high functions. 

The following statement of the case, and the remarb 
upon the decision, are confined to the points which were pre- 
sent in the minds of the judges, as shown by the report, and 



Interpretation of Law. SSI 

none others will be admitted, aud no doctrine derived from 
other cases or other sources than such as the judges were 
directly cognizant of, and distinctly directed their attention to 
in their decision ; for the object being to examine the way 
in which the judges proceeded in interpreting the law under 
their consideration, the fair course is to examine how they 
dealt with their own premises, not to seek what other premises 
might be found by which they might have been compelled to 
arrive at another conclusion. 

The case. — The Poor Law Commissioners, on the 26th 
of April, 1836, issued an order, directing" that the laws for 
the relief of the poor in the parish of St. Pancras, in the 
county of Middlesex, should from and after the 1 1th of May 
(then) next be administered by a board of guardians, consisting 
of twenty members." And the order proceeded to prescribe 
the mode of election, and the constitution of such board of 
guardians. 

The relief of the poor in the parish was, at the time the 
order was issued, administered by a board of Directors, elected 
under a local act, and the persons elected guardians under 
the order were all members of this board of Directors. These 
persons, with one exception, refused to act as guardians, con- 
teading that the order of the Commissioners was illegal. The 
question as to its legality was finally brought before the 
Court on a motion for a writ of certiorari, and the learned 
judges delivered their judgment in the course of last Hilary 
term — Denman, C. J., and Patteson and Coleridge, Js. 
against the legaHty of the order, and Williams, J., delivering 
his opinion in its favour. 

The order of the Commissioners was assumed to be founded 
on, and the terms of it are taken from, the 39th clause of the 
4th & 5th Will. IV. c, 76 (The Poor Law Amendment Act), 
and the whole question is, whether the expressions of that 
clause are to receive an unrestricted or a restricted construction. 
Before the process of interpretation is examined, it is necessary 
to observe minutely the expressions of the law which is the 
subject of interpretation — the premises to which all the conclu- 
sions must conform. The most material considerations arising 
on each enactment will therefore be pointed out in notes as 
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each clause of the act is cited, and this will^ in some measure, 
usefully exemplify the practice of reading distinct enactments, 
previously to the institution of any comparison between them 
for the purpose of ascertaining and interpreting their combined 
effect. 

The 39th section enacts, — 

" That if the said Commissioners shall, by any order under 
'* their hands and seal, direct that the administration of the 
" laws for the relief of the poor of any single parish should be 
*^ governed and administered by a board of guardians, then 
" such board shall be elected and constituted, and authorized 
" and entitled to act, for such single parish, in like manner in 
" all respects as is hereinbefore enacted and provided in respect 
*' to a board of guardians for united parishes ; and every justice 
" of the peace resident therein, and acting for the county, 
*' riding, or division in which the same is situated, shall be and 
" may act as an ex officio member of such board/* 

JYote, — 1st. The absolute generality of expression as to the 
parishes subject to the operation of the enactment—" any 
single parish*^ — without any words of restriction or excep- 
tion applicable to any class of parishes whatsoever. This is 
important, because the decision limits its operation to the least 
important class of parishes — those, namely, without local acts. 
— 2dly. The specific description of the guardians to be 
elected under its provisions. They are described by erery 
incident by which the guardians to be elected under the act 
can be described, by every characteristic by which they can 
logically be- distinguished from any other class or description 
of guardians. 

They are to be ' elected/ as in the act enacted— a circum- 
stance distinguishing them from all other guardians ;— such 
a mode of election being stated by the learned judges to be 
new to the law, and moreover, as Patteson, J., remarks, 
(p. 390), ' a favourite object throughout the act* 

When elected, they are to be ' constituted,* as enacted in 
the act itself for guardians of unions — another exigency 
which no guardians under a local act are likely to satisfy. 

When elected and constituted, they are to have the same 
authority, — to ' be authorized to act in lite manner in all 
respects' as provided for the guardians created by the act— 
another specific character to distinguish the peculiar nature 
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of the authority^ which the enactment contemplated for the 
guardians to be introduced into single parishes. 

They are to be ' entitled to act in like manner in all re- 
spects,' a character conclusively distinguishing them from all 
other classes of guardians, who must derive their title from 
some other source at least. 

These specific characters, therefore, apparently distinguish 
the guardians contemplated by this section firom every other 
conceivable class of guardians, and it is most important to 
bear them in mind, because the decision affirms that guar- 
dians differing in every one of these distinctions, adequately 
satisfy the exigencies of the enactment. 

3dly. That the Commissioners merely determine that the 
laws shall be administered by a board of guardians, and that 
the Legislature itself, by the very words of the statute, pro- 
vides as a consequence for their election, constitution, and au- 
thority. 

This is also very material, because objection is made to the 
Commissioners being invested with so large a power of de- 
vesting the local functionaries of their authorities by the 
erection of new functionaries — an objection which would 
probably not have been made if it had been observed that the 
Legislature itself, by its own act, creates the new board, the 
Commissioners being merely made judges of the occasion for 
the operation of the act of the Legislature, 

The words of this section are admitted to be quite general, 
and as applying to all parishes without exception. Coleridge, 
J»j observes, " I do not see how it can be denied that the 
words, entirely unrestrained as they are, arS large enough to 
extend to single parishes^ under whatever circumstances they 
^ay ftc, and so to authorize the order in question with regard 
to St.Pancras.*' Patteson, J., throughout refers to and admits 
the generality of its terms ; and Denman^ G. J., calls them " the 
very large words," apparently with the same meaning. 

Such being the " unrestrained words" of the statute, a con- 

' The authority of the guardians under the act is confined, most cautiously, to 
roere administration of relief, and most sedulously preserved from intermixture of 
other heterogeneous and distracting functions ; and thereby difiering in a roost es- 
sential and marked manner from the anomalous and discordant authorities usually 
conferred on guardians under local acts. 

bb2 
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struction is nevertheless arrived at, restricting the operation of 
the section so as to exclude from it the parish of St. Pancras. 

Of course, nothing can lawfully diminish the effect of these 
words but a physical or moral impossibility of carrying them 
either wholly or partially into effect, or the will of the Legis- 
lature itself. The first reason does not appear in any way 
to apply, and we are therefore left to the necessity of esta- 
blishing that the Legislature intended that the effect of these 
" unrestrained words" should be linrited. 

It is obvious, that the evidence of the intention to restrain 
the effect of terras in themselves unrestricted, should be at 
least as strong as the evidence afforded by the very words 
themselves, that the Legislature meant them to have their 
full sense. Otherwise, the stronger evidence afforded by the 
words themselves will be overthrown by evidence of a weaker 
nature. This must be carefully watched. The intention of 
the Legislature to restrain general words may be indicated in 
several ways; 1st. Directly, by express exception, limitation, 
or restriction. 2dly, By the enactment of provisions, which, 
to have effect, must necessarily interfere to a given extent 
with the general operation of the general terms. 

The first of these ways of restricting general terms by ex- 
press exception, is that which when adopted affords least room 
for doubt, either that the Legislature did actually intend to 
restrain the general terms, or of the extent to which the 
restriction was intended to have effect. Here the evidence of 
the intention to restrain being in direct terms, is of as high a 
nature as that of the intention to enact. When the Legislature 
adopts this mode of restricting its general enactments, it uses 
its simplest and most obvious means of effecting its intent, 
and precludes all doubt. The omission of the easiest, sim- 
plest, and most obvious means of producing an effect, is some 
evidence that the effect is not intended to be produced. 
But in the present case there is not any express exception on 
the general words. 

The second mode of indicating an intention to restrain a 
general enactment, namely, by enacting provisions, which to 
have effect must necessarily interfere to some extent with the 
full operation of the general terms, is obviously liable to 
objection. The presumption always is, that what the Legis- 



Interpretation of Law, 361 

lature directly intends it will directly express. Here, on the 
other hand, intention is to be inferred — and inferred for the 
purpose of detracting from the full effect of that which has 
been directly enacted, Mr. Justice Coleridge expresses the 
objection to inferential limitations of the direct terms of sta- 
tutes thus: — 

" It is, in my opinion, so important for the Court, in 
construing modern statutes, to act upon the principle of 
giving full effect to their language, and of declining to mould 
that language in order to meet either an alleged convenience 
or an alleged equity, upon doubtful evidence of intention, that 
nothing will induce me to withdraw a case from the operation 
of a section which is within its words, but clear and unam- 
biguous evidence that so to do is to fulfil the general intent 
of the statute ; and also that to adhere to the literal interpre- 
tation is to decide inconsistently with other overruling provi- 
sions of the same statute." 

It is, however, to this mode of restricting the * unrestrained 
words' of the 39th section, that resort is had in the present 
case. 

• The obvious cautions to be observed in admitting this in- 
ferential evidence of the intention to restrain, are — 1st, that 
it must b^ established that the provisions must of necessity 
conflict or interfere to some extent, otherwise both may have 
effect, without diminishing the effect of either, and all pretext 
for restraining either fails ; 2dly, that the provisions, in con- 
sideration of which the restraint is imposed, shall be at 
least as important in the consideration of the Legislature, as 
the provisions which are to be sacrificed to them ; 3dly, that 
the inferential evidence to compensate for want of directness, 
should be itself consistent and unequivocal; and, 4thly, that 
also to compensate for its want of directness, it should be 
cotifiTmed by a more general consistency with the residue of 
the enactment or of enactments in pari materid-^ihat it may 
^hus preponderate by accumulation of evidence over the more 
simple and clear enactment opposed to it. 

We are now in some measure prepared to judge how far the 
generality of the terms of the 39th section can be legitimately 
J'estriiined by the effects of other enactments in the statute. 
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It has been stated, that at the time the Commissioners' 
order was issued, the relief of the poor in the parish of St. Pan- 
eras was administered by aboard of Directors appointed under 
a local act. 

In the first place, the definition of the word ^^ Guardian/' 
in the 109th section of the Poor Law Amendment Act, is 
put in conflict with the terms of the 39th section : it is this 
— " the word ' Guardian ' shall be construed to mean and 
" include any visitor, governor, director, manager, acting 
^^ guardian, vestryman, or other officer in a parish or union, 
^' appointed or entitled to act as a manager of the poor, and 
" in the distribution or ordering of the relief to the poor from 
'' the poor rate, under any general or local act of parliament.'^ 

Note 1. This definition will, of necessity, apply in con- 
struing the whole act wherever the word " Guardian" is used 
generally — the exceptions being only where its application is 
excluded, either by the context, or by a specific description 
of, or reference to, any particular kind of guardian. 
— 2. That every officer here mentioned differs in election, 
constitution, authority, and title to act, from the guardians 
expressly described as contemplated in the 39th section. 
— 3. That the words " any other officer entitled to act as a 
manager of the poor, and in the distribution or ordering of 
the relief to the poor from the poor rate, under any general 
act of parliament," accurately describes churchwardens en- 
-titled to act as overseers under the statute of Elizabeth — and 
the words *' any officer appointed to act, &c." accurately de- 
scribes the overseer. 

— 4. That if the existence in a parish of any such officers as 
are enumerated and described in this definition, be considered 
to have the effect of superseding the operation of the 39th 
section, then the *^ unrestrained words" of that section are 
restrained so as to exclude every parish having any of the 
above officers— especially every parish with a select vestry ; 
that is, practically, the section is limited to those parishes 
only which are so insignificant as to have remained under the 
simple administration provided by the statute of EUzabeth ; 
precisely the parishes for which, singly, it would be absurd to 
make use of the provision, or to appoint a separate board of 
guardians. Further, if the words descriptive of churchwardens 
and overseers in this definition, and which identify them with 
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guardians, receive the same application as the word ^ director, 
&€.' then there will be no place maintaining its own poor, or 
subject to the operation of the act, in which there are not 
already 'guardians' under the definition— thus the unrestrained 
words of the section, ' any parish/ would either be restrained 
to the class of parishes to which its provisions are quite inap- 
plicable, or else to ' no parish at all.' 

Nevertheless, it is the first, and apparently the chief argu- 
ment, that there being a board of Directors in St. Pancras, 
and such Directors being made by the definition identical with 
guardians, the reason for appointing guardians under the sec- 
tion is superseded, — although these directors were elected 
under the provisions of the 1 & 2 Will. IV. c. 60, (Hobhouse's 
Act), by a mode of election utterly different from that charac- 
terized by the judges as " a favourite object of the Poor Law 
Amendment Act" — selected under the provisions from among 
the select vestrymen, thus again differing in qualification 
from guardians elected under the Poor Law Amendment Act 
—having, under the " local act," a constitution and functions 
vastly more numerous, differing widely in character and re- 
sponsibility from the authorities and equally in their title to 
&ct, firom guardians appointed under the Poor Law Amend- 
ment Act — and therefore differing in every expressed particu- 
lar, from the guardians described in the 39th section. 

The question is confined to this — Does the general descrip- 
tion of guardians in the 109th section supersede, in construing 
the 39th, the specific description introduced into .the body of 
the latter, and showing the particular kind of guardians con- 
templated by it ? 

The remaining aiguments used to restrain the effect of the 
words of the 89th section are drawn from clauses in the body 
of the act. 

The order in which the clauses in the act follow is this — 
By the fourteen first clauses the Commission is constituted 
and its functions assigned to it — especially the power of in- 
quiry, a function which properly precedes action. 

From the 15th to the 26th section inclusive, the Commis- 
sioners have general powers of regulation given to them; 
but no powers are yet conferred of organising a new system of 
adnunistFatioii* It is material to observe in examining these 
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sections, that they have, of necessity, reference to the organisa- 
tion existing when the CJommissioners were to commence their 
functions — to all the ofBcers then in existence, and whom it 
might be necessary to direct and control, either generally, or 
in particular instances, before a new organisation could be 
introduced, and which organisation may be indefinitely de- 
layed or never completed ; and for these reasons, apparently, 
and following the natural course of things in the order of time, 
the power to control existing officers and existing modes of ad- 
ministration precedes the power to introduce new officers and 
the new system of administration. In this there appears to 
be consistency, not conflict of principles. To recognize^ and 
to subject to control all existing officers in the interval of 
change from the old state to the new, was necessary— to 
confirm and establish them, would be to prevent, instead of 
to prepare for the new organisation, and is obviously a totally 
different thing. If the legislature had confirmed and esta- 
blished all the officers it subjected to control, its provisions for 
superseding those officers, wholly or partially, would be nu- 
gatory and self-contradictory, and an interpretation to that 
effect is one to be avoided, even if apparently countenanced 
by the expressions of the legislature ; but is clearly not an in- 
terpretation to be gratuitously assumed. 

The sections, amongst those preceding the provisions for a 
new organisation, to which the judges advert, are the 15th and 
2l6t, which must be referred to, as too long for quotation at 
length ; but the expressions particularly adverted to and most 
material are these : — 

In the 16th, "that from and after the passing of this act, 
" the administration of relief to the poor throughout England 
" and Wales, according to the existing laws, or such as shall 
" be in force at the time being, shall be subject to the direc- 
" tion and control of the Commissioners." — For executing their 
powers they are authorised to make and issue all such rules, 
orders and regulations as they shall think proper for the ma- 
nagement of the poor, &c. &c. "and for the guidance and 
" control of all guardians, vestries and parish officers^ so far 
" as relates to the maniagement of the poor, &c." 

In the 2l8t section, after subjecting the powers under the 
provisions of certain general and local acts to the control of 
the Commissioners; it is enacted, " And all powers auxiliary 
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" to any of the powers aforesaid, or in any way relating to the 
" relief of the poor shall in future be .exercised by the persons 
" authorized by law to exercise the sa^e under the control 
" and subject to the rules, orders, and regulations of the said 
" Commissioners.'* 

Note, as to these provisions, — 
— 1. That the intention of these sections to control the 
administration of the law by existing officers, is clear and 
distinct, and excludes the possibility of a doubt, 
—2. That to control an officer is one thing, and in order to do 
so, it is necessary to recognize or contemplate his existence. 
—3. That to confirm and establish the authority of an officer 
is another thing ; and that the recognition or contemplation of 
an officer, is not of itself an enactment, or equivalent to an 
enactment to confirm and establish his authority. 
—4. That control of authority is the very opposite of confirm- 
ing or establishing it, the controlling power being so much 
subtracted from the power controlled. 

— 5. That control, as long as it may be necessary, is consis- 
tent with provisions for a future and different organization of 
functionaries. That establishment and confirmation of exist- 
ing officers is inconsistent with such provisions. 
— 6. That the above sections relate to all parish officers. If, 
therefore, they confirm and establish all the officers to which 
they relate, there is no parish in which a new organisation 
can be introduced ; therefore all the provisions for a new 
organisation are nugatory, and the two sets of provisions 
contradictory. 

— 7. That the words " according to the existing laws, or such 
as shall be in force at the time being," include of necessity 
the Poor Law Amendment Act itself, and its provisions ; and 
that its provisions, when they come into effect, will be the 
laws for the time being, and the object of the Commissioners' 
functions. 

-~8. That in like manner " the persons authorized by law to 
exercise powers relating to the relief of the poor/* must extend 
to guardians when appointed under the act itself; that the^e 
guardians, however, can never come into existence, if all exist- 
ing officers are confirmed by those words in their former legal 
authorities. 
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—9. That to assume that these words confirm and establish 
all existing officers, is to add to their coatroUing effect, which, 
without the addition, is a most necessary and reasonable effect, 
distinctly deducible from the words. And that the effect of 
confirming all existing officers in their powers thus added, 
would render all the provisions for new functionaries to exer- 
cise the same powers inoperative ; and as especially regards 
the 39th section, is to restrain, and in fact to neutralize, direct 
and general terms, by adding, gratuitously, to the effect of 
provisions which are amply satisfied when the mere power of 
control is conceded, during such a period as the functions may 
remain vested as at the passing of the act, and permanently, 
when these functions are transferred to the officers whom the 
act authorizes the appointment of. 

All existing officers having been placed under the control of 
the Commissioners by the clauses preceding the 26th, the act 
next proceeds to provide for the organisation of a new system 
of administration, — a system which can only be introduced 
by superseding the officers referred to in the preceding sections, 
and supposed to be confirmed and established by them ; but 
which would be most naturally and easily introduced by the 
previous exercise of the powers of regulaticHi and centrol pro- 
vided for by the previous enactments. 

The 26th section authorizes the commissioners " to declare 
*^ so many parishes as they may think fit to be united for 
'^ the administration of the law for the relief of the poor." 
It converts all workhouses of the separate parishes to the 
common use of the union, and the sections immediately follow- 
ing provide for the common expenditure of unions in acquiring 
workhouses and other property necessary to the management 
of the poor, or incurred in any way for the common use or 
benefit of the united parishes. 

The only limit expressly made to the universal operation of 
the ^th clause, is the discretion of the Commissioners, and a 
consequential restriction as to parishes already in union, eX' 
pressly made by the 32d section, which will be now adverted to. 

This 32d section enables the Commissioners '* from time i^ 
" time, as they may see fit, by order under their hands and 
" seal, to declare any union, whether formed before or after the 
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'^ passing of this act, {except when united for the purposes of 

^^ settlement or rating j) to be dissolved, or any parish or 

" parishes, specifying the same, to be separated from or added 

'^ to any such uiuon, and, as the case maybe, such union shall 

" thereupon be dissolved, or such parish or parishes shall thei'e- 

" upon be separated from or added to such union accordingly ; 

" and the said Commissioners shall in every such case irame 

^' and make such rules, orders, and regulations as they may 

" think fit for adapting the constitution^ managementf and 

'* board of guardians of every such union, from or to which 

'' there shall be such separation or addition as aforesaid, to the 

'* altered state of the same, and every such union shall after 

" any such alteration be constituted, managed, and governed as 

*^ if the same had been originally formed in such altered state; 

'' and in case any union shall be wholly or partially dissolved as 

^' aforesaid, then the parishes constituting, or, in case of a 

'^ partial dissolution, separated from any such union, shall 

^^ thenceforth be subject to be reunited, or united with other 

" parishes or unions, or otherwise de^t with according to the 

^' provisions of this act as the said Commissioners shall tliink 

" fit" 

It then proceeds to provide, that the rights, and interests, 
and obligations of the parishes affected by the alteration in 
respect of their common property and common liabilities shall 
be ascertained and secured, and that the rights of third parties 
shall not be affected, unless with their consent in writing, and 
'^ that no such dissolution, alteration, or addition shall take 
" place or be made, unless a majority of not less than two-thirds 
^' of the guardians of such union shall dso concur therein." . 
Note. — 1. That this is a provision for, and the proviso as 
to concurrence of guardians a restriction on, the dissolution 
or alteration of unions^ but not of the boards of guardians of 
unions, nor of the boards of guardians of single pushes. 

2. That the details of the clause show the regard the legis- 
lature had in its enactment to the mutual and common rights 
and Uabilities of the several united parishes, in respect of the 
property and obligations of the whole union, and its care that no 
disarrangement of such rights and liabilities shall take place. 

3. That the exception as to unions for settlement and 
rating, indicates, in like manner, the object which the legisla- 
te intended to guard in this section^ — all the parishes in 
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such unions being equally liable to relieve all the paupers of 
the parishes without distinction, and the effect of a dissolution 
or alteration in the number of parishes would therefore pro- 
duce incalculable confusion as to the burdens to be borne by 
each, and to the settlements of paupers to be assigned to 
each. 

4. That these provisions are wholly inapplicable to the 
concerns of a single parish, where no change is effected of 
mutual and common rights or obligations, whether in respect 
of settlements or of third parties, by the introduction or super- 
seding of its functionaries, so long as it remains a single 
parish. 

5. That the section indicates no regard whatever for the 
boards of guardians of the unions, except in as far as it may 
be necessary to alter their constitution, when the material 
object, a change of the union, takes place. When a complete 
dissolution of union takes place, the guardians are extin- 
guished without even a casual notice; when it is only altered, 
the Commissioners are to modify the constitution of the guar- 
dians at their pleasure. 

6. To confound the dissolution of an union with the su- 
perseding of the guardians of the union, would therefore be 
in the first place a mere confusion of terms, the meaning of 
which is totally distinct, and which the legislature has amply 
distinguished : and in the second place, would be to overlook 
the material objects of the enactment ; and the extension of 
this confusion of terms to a single parish would operate to 
apply to a single parish the consideration of an enactnient 
wholly applicable to its condition and circumstances. 

7. The argument that consent being necessary to autho- 
rize the dissolution or altemtion of an union, consent is there- 
fore necessary to authorize the transfer of the functions of 
a board of directors in a single parish to a board of guardians, 
requires other foundation than that supplied by the 32d sec- 
tion. 

8. That therefore the 32d section, though it would pre- 
vent any single parish in an union being placed under a board 
of guardians under the 39th section, can only affect the latter 
section where an union already exists, and has no relation to 
the fact, that a board of guardians or similar functionaries 
exists in a single parish. 
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The succeeding sections proceed to provide for the forma- 
tion of unions of various kinds ; the 37th authorizing the 
formation of unions under Gilbert's Act (22 Geo. 3, c. 83). 

At length the 38th provides for the constitution and election 
of guardians for unions. 

This require^ no further observation than : — 

1. That the legislature has amply distinguished the union 
itself, and the guardians of the union. The union being 
provided for by the 26th and following sections, and the 
board of guardians being provided for at a distance of twelve 
sections. 

2. That in this, as in the 39th section, the legislature erects 
the board of guardians by its own act, leaving the occasion 
for the act to be judged of by the Commissioners, the words 
are, " where any parishes shall be united by the order or with 
" the concurrence of the Commissioners, a board of guardians 
" for the relief of the poor shallbe constituted and chosen," &c. 

The 39th section, the unrestrained words of which are the 
subjects of the case, then follows : this has been already cited 
and its terms remarked on. 

The 40th prescribes the mode of election, which is charac- 
terized in the judgment as " a favourite object throughout the 
act," but which it is nevertheless the effect of the present 
Judgment to exclude from all parishes where there are any 
elected functionaries whatever for the relief of the poor. 

The only remark that this section requires is, that except 
there be express indications to the contrary, no presumption 
can be raised that the legislature could intend to prefer and 
to establish other modes of election, than those which it 
was engaged in enacting ; but that if the legislature had such 
a preference or regard for other modes of voting, it would 
have enacted them in preference, or at least have expressed . 
its intention that they should not be superseded. 

The enactment apparently most relied on, as determining 
the construction of the 39th section, is the 41st. It requires a 
careful examination, and for convenience shall be divided into 
its three chief members. It enacts, 

1. "That all elections of guardians, visitors, and other 
" officers, for the execution of any of the powers or purposes 
" of the said recited act made and passed in the twenty-second 
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'* year of the reign of his said late majesty king George the 
" Third, intituled, An Act for the better Relief and Emphy- 
«* ment of the Poor, or of any local act of parliament relating 
" to poorhouses, workhouses, or the relief of the poor, or any 
'* act to alter or amend the same respectively, shall hereafter, 
" so far as the said Commissioners shall direct, be made and 
*' conducted according to the provisions of this act." 

2. It then proceeds thus : — " Provided always, that it shall 
'* be lawful for the said Commissioners, if they shall so think 
" fit, from time to time, with the consent of the majority of the 
" owners of property and i-ate-payers of any parish, or of any 
** union now existing or to be formed under the' provisions of 
** this act, to alter the period for which the guardians to be ap- 
'* pointed under the provisions of this act for such parish or 
" union, or any of them, would under the provisions of this act 
" hold office, for such other periods or period as to the said 
** Commissioners, with such consent as aforesaid, shall seem 
" expedient — " 

3. — " And also to make such alterations in the number, 
" mode of appointment, removal, and period of service of the 
'* guardians, or any of them, of any parish, or of any union 
" now existing or to be formed under the provisions of this 
" act, as to the said Commissioners, with such consent as 
" aforesaid, shall seem expedient/' 

Note I. — ^That the first part of the clause gives power to 
the Commissioners to introduce the mode of election provided 
by the act. This they may do without consent. This part 
of the clause can, of necessity, have no operation in a union 
formed, or in a parish governed by guardians under the pro- 
visions of the act itself, as this mode of election would already 
exist there. In this the first part most materially differs from 
the rest of the clause. 

The cases where the first part of .the clause may operate 
are: — 

1st. In all ps^rishes or unions where guardians, visitors, and 
similar officers exist, and where the Commissioners may con- 
sider it proper that they should be continued. 

2dly. Where the commissioners may concur, under the 
37th section, in forming new unions or incorporations under 
Gilbert's act. 
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3dly. In unioas in which the consent of guardians camiol 
be obtained to a dissolution of the union. 

In all these cases it may be desirable to introduce the mode 
of election prescribed by the act, and this the Commissioners 
have an unqualified power to do. 

II. The second member provides tiot for an adoption of the 
act^ but for a departure from its provisions. It therefore ap- 
plies solely to parishes and unions already under the act^ and 
the consents here have nothing to do with the introductum of 
the provisions of the Poor Law Amendment Act; but only 
with the dispensation with its provisions ; but the Commis- 
sioners are not permitted to depart from the model of the act 
at their unrestricted pleasure. It is necessary to prevent the 

. Commissioners' from adopting capricious modifications of the 
standard prescribed by the act — ^wtule a beneficial alteration 
should not be prevented. This part of the proviso^ therefore, 
allows of departures from the provisions of the act itself 
(having no reference to modifications of other acts) on condi- 
tion that the rate-payers and owners consent that the provi- 
sions of the Poor Law Amendment Act be departed from. 

III. But it is not only possible that it may be useful in some 
cases to depart from the provisions of the Poor Law Amend- 
ment Act as to the constitution of guardians^ but also that 
where it may be generally advisable or necessary to retain 
the officers appointed under other acts, it may still be de- 
sirable to modify their constitution so as not to conform either 
to that of guardians under the Poor Law Amendment Act, or 
to that prescribed by any other statute. Yet it is not advis- 
able that the Commissioners should cast aside all statutory 
models whatever, in this respect, at their mere pleasure ; the 
consents of rate-payers and owners are therefore again re- 
quired ; but with this the Commissioners may make any alte- 
rations they see fit, in the particulars named, whether these 
alterations be from the provisions of the Poor Law Amendment 
Act itself, or from any other statutory model whatever. 

The summary of this section is, that no impediment is 
presented by it to the adoption of the provisions of the Poor 
Law Amendment Act in the matters to which it alone relates, 
— that it even allows departures from its provisions with con- 
sent o( the rate-payers, and by the last words allows of de- 
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partures, not only from its own provisions, but from those of 
all statutory provisions whatsoever with like consent. 

Thus, instead of being restrictive, this section confers three 
sets of powers additional to those before possessed by the 
Commissioners under its provisions ; two of these classes of 
powers, however, being qualified as otherwise too large to be 
safely conferred. 

Any conclusion, therefore, that the section restrains the 
adoption of the provisions of the Poor Law Amendment Act, 
is without foundation as regards the terms of the section itself; 
and the assumption that the consents are provided for the 
purpose of such restraint, or for any other purpose than en- 
larging conditionally the power of the Commissioners, would 
be inconsistent with those terms, and would render the whole 
provision, what Mr. Justice Patteson, adopting that assump 
tion, admits that it is, namely, ^'not very intelligible" (p. 
391). Yet unintelligible as it thus becomes, it is used with 
this assumption to restrict the clear and unrestrained words 
of section 39. While with a careful analysis of its terms it 
becomes a most useful and intelligible supplement to that 
section and to the other sections relating to the constitution 
of guardians. 

The remaining provisions are of a more miscellaneous cha- 
racter ; but the control of existing authorities, and the organ- 
ization of the new, having been provided for, the subsequent 
provisions have reference to both suppositions, either that the 
old or the new functionaries may have to administer them. 

Thus, the 53d and 64th sections exclude the justices of 
the peace from the ordering of relief where any select vestry 
or guardians, or similar functionaries, exist, except in extreme 
cases ; and the 54th enacts, that the oi*dering, giving, and 
directing of all relief in such places " (but subject in all cases 
" to, and saving and excepting the powers of the said Com- 
" missioners appointed under this act) shall appertain and be- 
" long exclusively to such guardians of the poor or select 
^* vestry, according to the respective provisions of the acts 
" under which such guardians or select vestry may have been 
" or shall be appointed." 

On this an argument is founded, that these words preserve 
the existence of the guardians and select vestries under local 
acts J but it is to be observed, Ist, that this provision comes 
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into effect from the passing of the act, and before any new 
organization could be effected : 2d, that the exclusion of au- 
thority is of that of the justices and overseers, — and that it 
is to extend the words beyond the apparent object of the act 
to consider the exclusion to operate against the commis- 
sioners' powers. 

It is also attempted to limit the effect of the express ex- 
ception of the commissioners' powers, by construing it to 
reserve the powers of the commissioners of regulation and 
control merely : on this it is to be observed, that this is to 
limit words, perfectly general, to cases of a specific kind, 
which might have been described as easily as the present 
terms could be devised. 

Such are the provisions and the premises upon which the 
interpretation of the 39th section is founded. These have 
been necessarily observed upon at length, in order that the 
examination of the mode of interpretation adopted may be 
more easily and summarily proceeded with. 

It is now competent to examine this process of interpreta- 
tion, and the argument involved in it, which will now be 
illustrated in this order. In the first place, as regards the 
terms, premises, and elements of the argumentation by which 
the interpretation is to be supported. 

1st. Of assumption of principles generally. 
Illustrations : 

Of assumption of the very principle in question ; 

(petitio principii.) 
Of assumptions of particular premises. 
2dly. Of generalisation and indication. 
Illustrations : 

Of the adoption of genus for species ; and the re- 
verse. 
Of the adoption of species for genus (pars per toto). 
Of generalisation from particular facts. 
Of generalisation from accidental circumstances in* 

volved in particular facts. 
Of the neglect or non-collection or suppression of 

particulars. 
Of the incomplete enumeration of assumed par- 
ticulars. 

VOL. XVJI. c 
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Of the incomplete enumeration of assumed alter- 
ations. 
3dly. Of distinguishing terms. 
Illustrations : 
Of confusion of terms. 
Of aggravation of the sense of terms. 
Of supposed distinctions without a difference. 
Of interpolations of distinctions. 
Next as regards the process of argumentation itself, the 
premises being assumed or granted. 
Illustrations : 
Of inconsequential argumentation. 
Of the assumption of consequence, and supplying 

the necessary premised. 
Of unnecessary premises. 
Of inconsistent premises. 
Of inconsistent conclusions. 
Of consequences attributed and denied to the same 

premises. 
Of false dilemma. 
Of inexhaustive alternatives. 
Lastly, of technical rules of interpretation, or roles pe- 
culiarly applicable to the subject of legal inter- 
pretation ; being derived from the special nature 
of law, and from the mode and the conditions of 
its promulgation. 
Illustrations : 
Of neglect of the expressions of the legislature. 
Of the adoption of untechnical criterion, or criterion 

excluded by the very nature of law. 
Of neglect of untechnical criterion, or criterion 
necessarily attached to law by its very nature. 
These points being illustrated as exemplifying the present 
practice of interpretation by the highest legal authorities, the 
exposition of the principles involved in the rules of legal in- 
terpretation will then be proceeded with in a more methodical 
order. 
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Letter to the Right Hon. Lord Stanley, M.P. for North 
Lancashire, on the Law of Church Rates. By Sir John 
Campbell; M.P. for the City of Edinburgh. London^ 1887- 

^'Thbrb are certain fundamental principles which nothing 
but necessity should expose to public examination ; they are 
pillars, the depth of whose foundation you cannot explore 
Without endangering their stability."^ Foremost amongst these 
fundamental principles stand the principle of property, and 
that to which the respect paid to long-established laws may 
be referred. Both of these it was the Attomey-GfeneraFs 
duty to uphold and maintain ; and both of them he has en- 
deavoured to shake to the best of his (as a writer) very mode- 
rate ability. In the style and fashion of his attack, however, 
he has not even the merit of originaUty, for it was Mr. O'Con- 
nell who first practised the mode here adopted of shaking and 
eventually subverting an institution ; his favourite system of 
tactics being to find out some verbal quibble or technical 
defect by which the law might be evaded or checked, and then 
employ the difficulty thus thrown in the way of its execution 
by himself, as an argument for repealing or subverting it. Just 
so the Attorney-General in the pamphlet before us exei-ts all 
his nisi prius acumen and special-pleading dexterity to prove 
to the discontented portion of the community, that there is no 
effective mode of enforcing a right which, by his own admis- 
sion, has enjoyed a prescriptive authority for more than six 
himdred years ; that they may consequently resist it with im- 
punity ; that; therefore, the right should be abolished, and, we 
presume, the establishment partially depending on it destroyed. . 
We shall endeavour to neutralise the baneful influence of this 
attempt, and, if possible, prevent a repetition of it, by exposing 
its real weakness and dishonesty. 

The learned knight (who, by the way, drops his official 
robe, probably to avoid soiling it, in his title-page) begins as 
follows : — 

'* As your lordship was pleased at the close of the late debate in 
the House of Commons, respecting church rates, very peremptorily 
to deny the law which I had laid down, in supporting the motion 

^ Curran's Speech for Archibald Hamilton Rowan. • 
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of the Chancellor of the Exchequer, I feel called upon to justify 
my opinion by a calm reference to the authorities upon the subject. 
Let these be accurately and candidly examined, and I think your 
lordship will be convinced that the language you employed was 
hasty, and that you were prompted by parlizans who had viewed 
the quastion superficially, or with a prejudiced eye. This mode of 
discussing it, I conceive, will be more satisfactory than a legal con- 
troversy in the House of Commons, which would not admit of a 
full citation of acts of parliament, or decisions, and could consist of 
little more than assertion and denial. The inquiry must necessarily 
be dull and tedious ; but I trust that no one who has ventured to 
dispute the opinion I gave, will refuse to enter into it fully and fairly. 
" After what has happened I must anxiously take care that it be 
distinctly known what that opinion was. Be it remembered that I 
have never cast a doubt upon the legality of church rates, or dis- 
puted that if a church rate be regularly made by a majority of the 
parishioners, the payipent of it may be lawfully enforced," — pp. 1,2. 

Amongst the partizans who backed Lord Stanley's opi- 
nion, though we 'are not aware that they prompted him, 
were Sir William Follett and Mr. Pemberton, who are not 
accustomed to view legal questions superficially. As to 
the Attomey-Generars assertion that he has never cast a 
doubt upon the legality of Church Rates, it reminds us of 
the familiar dialogue between Lord Chesterfield and a lady of 
quality, who was anxious for the safety of her pugi " My 
little dog never bites, my Lord," said her Ladyship, just as 
the little dog was fastening on his heel ; '^ and I never strike 
little dogs, my Lady," said his Lordship, as he laid the pug 
sprawling with his cane. If we understand the bearing of 
the Attomey-Generars argument upon Church Rates, its 
direct, palpable, unequivocal tendency is to inspire doubts of 
their legality ; for it will be exceedingly difiicult to teach 
people to regard as legal a right the law refuses to enforce. 

«* Church Rates," continues the Attorney-General, " are cer- 
tainly not of the remote antiquity that has been supposed by some, 
and there can be no doubt that, in this country, all the expenses 
attending divine worship were originally defrayed by the church 
itself, from a portion of the tithes." 

He supports this proposition by the well-known passages 
from Blackstone^ and Lyndwood, and proceeds — 

'* I might cite the epistle of Pope Gregory to Augustine the 
» 1 Com. 384. 
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MoDky requiring a portion of the tithes to be set apart for the 
repair of churches, — ^an act of the Witenagemot in 1014, prescrib* 
ing that a third part of the tithe shall be appropriated for this pur- 
pose, — and various decrees of councils in the twelflh and thirteenth 
centuries to the same effect. But all the hooks of authority^ lay 
and ecclesiastical, agree in the position that the burthen was at 
first laid and long continued upon the tithes. 

" Probably it was very gradually shifted to the parishioners, and 
their contributions to the expense were purely voluntary. 

" The custom growing, it was treated as an obligation, and en- 
forced by ecclesiastical censures. 

'' The courts of common law seem to have interposed for the 
protection of refractory parishioners, till the statute of 'Circum- 
specte agatis^ 13 Edw. I., which is in the form of a letter from the 
king to his common law judges, desiring them to use themselves 
circumspectly in all matters concerning the Bishop of Norwich 
and his clergy, not punishing them, if they iiold plea in court 
christian of such things as are merely spiritual, as < si praslatus 
puniat pro cimeterio non clauso, ecclesid discoopertd, vel non de- 
center omat&.' 

" Lord Coke observes, * That some have said that this was no 
statute, but made by the prelates themselves, yet that it is an act 
of parliament,* &c. 

" In the printed rolls of parliament, 25 Edw. III. No. 62, it is 
called an ordinance; but in the statute, 2 & 3 Edw. VI. c. 13, s« 
1^9 it is expressly stiled a statute, and it must now clearly be 
taken to be the act of the whole legislature. * 

" From the year 1282, therefore, the bishops were authorized, 
by ecclesiastical censures, to compel the parishioners to repair, and 
to provide ornaments for the church." — p. 3—5. 

We should think this is going back far enough to sa*' 
tisfy any one, but we are tempted to pause a moment on 
the point, essentially an immaterial one, for the purpose of 
showing the Attorney- General's real or assumed ignorance 
' concerning it. He says all the books of authority, lay and 
ecclesiastical, agree in the position, " that the burthen was at 
first laid, and long continued upon the tithes." Now we beg 
leave to ask him whether he considers Chief Justice Holt as 
^n authority, for in Ball v. Cross, 1 Salk. 163, Chief Justice 
Holt held, " That by common law the parishioners of every 
parish are bound to repair the church, but by the canon law 
the parson is obliged to do it ; and so it is in foreign coun-^ 
tries.^' In Hawkins v. Rowse (Holt's Rep, 139), the same 
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learned judge says, ^* It is by the peculiar law of this king- 
dom that the parishioners are charged with the repairs of the 
body of the church ;" and the same deduction must be 
drawn from the following passage in the second Institute :— 
• ** This act of 28 Hen. VIII. extendeth not to general councells, 
but leave them as they were before, but all canons (as elsewhere 
bath been said) which are against the prerogative of the king, the 
common law or custorae of the realme^ are of no force. 

'* And in some cases this maketh for the clergy. By the canon 
law, parish churches are to be repaired by the parsons of the 
parish, but the custome of this realme being that the parish 
churches are to be repaired by the parishioners or inhabitants of 
the parishes, this canon bound not the clergy." — p. 653. 

It is impossible to reconcile these authorities with the pas- 
sage in Blackstone on which the Attorney-General relies, but 
the cause of the contradiction is clearly traced and explained 
by Mr. Swan, the author of an able pamphlet on the Prin- 
ciple of Church Rates : — 

" Burn, in his Ecclesiastical Law, and Blackstone in his Com- 
mentaries, have been led into the mistake of considering the re- 
pairs of the body of the church to have formerly belonged to the 
bishops, and afterwards to the rectors, by taking the canons of 
Rome for the law of England. It is from Linwood that both 
derive their authority, and if reference be made to the note * repa- 
ratione,* in p. 53 of Linwood, the sentence will be found, which is 
the groundwork of the position thus taken up by them. Repara- 
tione — * HfiBc reparatio de jure communi pertinet ad eum qui 
recipit partem illam, quae ab antiquo assignata est fabricae Eccle- 
Biae — 12 q. 2 quatuor. Et sic de jure communi pertinet ad rec- 
(orem, qui habet ipsam quartam, non autem ad parocbionos— 10 
q. c. unio ubi hoc et non de pas et re c, 1 in prim. vers, fabrics 
per Arch, lib, 6.' These references are to the canons of Rome, 
which are on this very point declared by Linwood, in a subsequent 
passage, never to have bound the clergy in England. A passage 
similar to that above quoted from Linwood, will be found in p. 458 
of AylifTe's Parergon Juris Canonici, where the canons of Rome 
are referred to, and the explanation of these references is given by 
AylifFe, in p. 5 of the same work. If due consideration be given 
to both these passages, it will be seen, that they have no applica- 
tion to the laws or clergy of this country ; but on the contrary, 

' Lord Coke and all the other high legal authorities use common law aod custm 
of the realm as legal Synonytnes, -which it may be as well for the reader to bear 
i^MManUy in miad. 
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it will be found, in both authors, that, by the custom or < 
law of England, the parishioners are bound to repair the body of 
the church ; and the canon law, which has thus been placed in con- 
trast with the common law of England, has unfortunately been 
taken by Burn and Blacks tone to have been formerly the law of 
this country, and has afibrded a handle for supporting the position, 
that the bishops and clergy ought by law to repair the churches, 
which has otherwise not only no foundation, but is opposed to all 
the highest legal authorities on the subject." — pp. 15, 16. 

We need not dwell on the Attorney-General's reference to 
a MS. treatise " written by Edward Dudley, Privy Coun- 
cillor to Henry VII., to be found in the Harleian Collection, 
No. 2204," (has Empson left nothing fit for the member of a 
liberal government to quote?) nor on his quotation from a 
Constitution of Archdeacon Winchelsea, in which he labours 
to discover traces of the original obligation : the inference is 
conclusively rebutted by 35 Edw. I, relating to trees growing 
in church-yards : — 

" We will that the parsons of churches do not presume to fell 
these trees undiscreetly, but only when the chancel of the church 
doth want necessary reparations, nor shall convert them to any 
other use by any other means unless the body of the church like- 
wise want reparations, and the parsons do of charity think good to 
give any of these trees to the parishioners wanting them ; which 
we do not command to be done, but where it is done we commend 
it."— rAe Statutes of the Realm, vol. i. p. 221, 

It is here (in 1306) taken for granted that the parishioners 
were liable to repair the body of the church. 

It did not suit Sir John Campbeirs purpose to allude to 
various other provisions of the canon and statute law by which 
the common-law obligation is recognized and confirmed. It 
shall be our care to supply this deficiency* In one of tlie 
Canons of 1603 it is enjoined " that the churchwardens or 
questmen shall take care and provide that the churches be 
well and sufiiciently repaired," &c. ; and these canons being 
framed in pursuance of 25 Hen. VIII. have the force of law. 
By 4 W. & M, c. 12, it is provided that, in cases of union, 
Qie parishioners of the adjunct parish shall be rated for the 
Impairs of the principal church in the same manner in which 
^ey were rated for their own ; and in 7 & 8 W. IIL c. 34, a 
summary process is provided for compelling Quakers to pay 
church rates. 
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By the common law, the canon law, and the statute law, 
therefore, it is clear that the obligation in question is in- 
^cumbent on the parishioners. 

The author proceeds : — 

" In Popish times there was probably little difficulty in raising 
the rate without any assistance from the secular courts. When 
the common law, by which the expense was to be paid out of the 
tithes, had been forgotten, there could be hardly any reluctance to 
contribute to a burthen from which all, being of the same religion, 
derived an equal benefit ; and if any parish refused to make a 
church rate by a majority of the vestry, there was a certain 
remedy by placing the parish under an interdict, by which the 
parish church was shut up, the administration of the sacraments 
within the parish was forbidden, and if any parishioner died, he 
was to be buried without bell, book, or candle. 

" It is laid down by Lyndwood that this was the mode of pro- 
ceeding, * that so the parishioners may be punished by the suspen- 
sion or interdict of the place.' 

" The question will be, whether since the glorious Reformation, 
an interdict having happily become impossible^ a new remedy can 
be supplied, and the law can be altered without the sanction o^ 
Parliament.'' — pp. 6, 7. 

The question will be nothing of the sort, as we all know 
that the law cannot be altered without the sanction of par- 
liament ; arid a little farther on the Attorney-General gives a 
widely different statement of the question. The intervening 
space is filled up with some irrelevant observations, to the 
effect that church rates are not a charge upon the land. 
Strictly and technically, they are not — virtually and practically? 
they are ; for they are assessed upon the occupier in respect 
of his occupation, precisely in the same manner as poor-rates 
and various other charges, which the landed interest have 
been generally in the habit of regarding as a charge upon 
their estates. At last we get a statement of the real ques- 
tion : — 

" This short sketch of the history and nature of Church Rates 
will assist us in solving the main question, whether there be noiV 
any compulsory means of raising money to repair the church, if 
the parishioners refuse to make a rate for that purpose. If indeed 
the rate had been a charge upon the land, to which it has been sub- 
ject from the earliest times, as affirmed by some to whom great 
reverence is due, there would be a strong probability that the 
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common law would afford a process for enforcing the obligation ; 
but if the contribution was voluntary in its origin, and has always 
remained personal, and for many centuries no remedy was known 
except spiritual censures, an inference may be drawn that spiritual 
censures can alone be resorted to, unless where a statute can be 
produced giving a remedy by civil process. 

^* Now, what I maintained and do maintain is, that a legal Church 
Rate can only be made by a majority of the parishioners in vestry 
assembled ; and that if they meet and refuse to make a rate, there 
are no means by which the rate can be raised. 

" This is a very unsatisfactory state of the law, and is one among 
many reasons why, for the peace of the church and the benefit of 
religion, the law upon the subject should be altered, and that the 
expense of repairing the fabric of the church, and providing for 
the decent celebration of divine worship, should be defrayed from 
another source." — pp. 9, 10. 

This is certainly a very unsatisfactory state of the law, if 
the above statement be correct, but it by no means follows 
that the expenses in question should be defrayed from another 
source. On the contrary, if the legal obligation be, as the 
Attorney-General admits, undoubted, the proper course is to 
give, by legislative enactment, the means of enforcing it, an 
alteration which never seems to have entered the imagina- 
tions of the Attorney-General and his friends. But we are 
not yet satisfied that these means are wanting : — 

" It seems to be admitted on all hands, that in the first instance 
it is necessary to assemble the parishioners in vestry, and to pro- 
pose to them to make a church rate, — when it must be put to the 
vote whether a church rate to a given amount shall be made or not. 
l^et us suppose that they refuse to make any church rate. As the 
law now stands, what is to be done ? I say nothing can be done. 
Your Lordship says, it shall not depend upon the caprice of a ma- 
jority of the vestry to grant or to refuse, 

" I will examine in detail the different compulsory expedients 
which have been suggested. 

" That which I think has been most strongly relied upon is a 
mandamus by the Court of King's Bench to the churchwardens 
and parishioners to make a rate. And if there were a legal obliga- 
tion upon them, I conceive that upon their refusal a mandamus 
would be granted as a matter of course. If there be a refusal to 
make a poor-rate, gr a highway rate, a mandamus immediately 
issues, which would be followed by an attachment, or process of 
imprisonment, against those who should disobey it. 



382 Church Bates. 

" The experiment of a mandamus to compel the making of a 
church rate has been tried more than once, and has as often 
failed."— pp. 10, 11. 

The Attorney-General conceives^ that if there were a legal 
obligation, a mandamus would be granted as a matter of 
course. But if there were not a legal obligation, would not 
that be stated at once as the ground on which the mandamus 
was refused. No such ground ever was stated, and it is sin- 
gular that in his statement of the cases, the Attorney-General 
invariably keeps the true ground of refusal out of sight In 
the first case cited by him,^ the judgment of the Court (which 
he suppresses) was given in two lines : — 

^' We cannot interfere by granting a mandamus, this being a sub- 
ject purely of ecclesiastical jurisdiction.** 

In his second case,* the judgment was : Per Curiam " You 
cannot call upon the churchwardens to mahe a rate ; you can 
only call upon them to hold a vestry meeting for that pur- 
pose." His third and fourth cases ^ prove nothing, having 
been decided with exclusive reference to the provisions of an 
act of parliament. His fifth is thus stated : — 

^' In Rex V. Wix, a mmidamus was granted to elect church- 
wardens, that they might exercise the powers which lawfully be- 
long to churchwardens, but no hint is thrown out that they could 
make a church-rate without the vestry." — p. 13. 

This mode of drawing an inference is positively ridiculous, 
not a word having dropped from the Court as to the general 
powers of churchwardens, with the exception of a question 
put by Lord Tentenden " Who is to see to the repairs of the 
church, if there are no churchwardens?" to which the counsel 
replied as follows, receiving no contradiction from the Court. 

" The churchwardens themselves have no power in the first 
instance to make any rate for the repair of the church, their 
duty being to summon the parishioners for that purpose, who 
may in fact make such rate independently of any control from 
the churchwardens. Watson's Clergyman's Law, c. 39; 
Gibson's Codex, p. 196. But there is no need for this man- 
damus to provide for the repairs of the church, for the Spi- 
ritual Court may compel the parishioners at large to repair, 

* Rex V. Churchwardens of Thetford, 5 T. R. 364. 
» Rex V. Wilson, 5 D. & R. 602. 

» Rex V. Churchwardens of Lambeth, 3 B. & Ad. 661 j and Rex t. Church- 
wardens of Brighton, JJjSicfa, T, 1836. 
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and may excommunicate every one of them till it is repaired. 
Watson, c. 39." 
In his sixth and last case, the judgment was: — 
** Although this Court will not interfere by mandamus to compel 
the church war denSy &c., to make a church rate, which is properly 
of ecclesiastical cognizance, the right and powers of which arc 
saved by the act ( 1 Ann.), yet they will put in motion their func- 
tions in ordine ad, i. e. to assemble in order to inquire and agree 
whether it be fit that a rate should be made.^' 

On this case Sir John Campbell remarks : — 
" The last case is particularly strong to show that as far as the 
common law is concerned, the making of a rate is an act in the 
discretion of the vestry, as the parishioners were ordered to meet 
and to consider of it ; just as a mandamus* will be granted to quar- 
ter-sessions to hear an appeal : but wherever the decision is in the 
discretion of the parties to whom the mandamus is directed, — when 
they have deliberated, the power of the superior Court is at an end, 
and the refusal to interfere farther proves the act to be discretionary. 
** I hope that after these authorities your Lordship will no longer 
insist upon the remedy by mandamus, from whatever quarter it 
may be recommended." — pp. 13, 14, 

The refusal to interfere farther is a gratuitous assumption ; 
the above cases simply go to the extent of showing that a 
mandamus to make a rate in the first instance will be refused, 
and the ground alleged, namely, that the making of a rate is 
properly of ecclesiastical cognizance, is one which it would be 
as easy to reconcile with the final and effective as with the 
partial and preliminary interference of the Court. At all 
events, this ground completely negatives the inference that 
the actual making is discretionary — as does the granting of a 
mandamus at all, the inference that there is no legal obliga- 
tion to repair. Let us look, however, to the form of the man- 
damus it has been customary to grant. 

" In M. 10 Geo. II. a mandamus was granted to the church- 
'^ardens and overseers of the poor of the parish of St. James, 
(^lerkenwell, and to the principal inhabitants thereof, to assemble 
together in the parish church to make rates and collect the money 
for repairing the church; and in E. 1 Geo. III. a mandamus was 
granted to the vicar, churchwardens, and parishioners of Croydon, 
to hold a vestry and nominate ten persons out of whom trustees 
were to choose collectors of a rate for the repair of the church. "^ 

1 2B.&Ad. 199. 
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Now does Sir John Campbell mean to say that such a 
mandate would be satisfied by a bare deliberating ? or will 
he even assert, that in the case which he brings forward as 
analogous, a mandamus to hear an appeal, a bare deliberating 
would be enough. If he does, we beg leave to refer him to 
Lord Tenterden, who expressly declares, that the Court of 
Quarter-Sessions may be compelled by mandamus to hear 
and decide an appeal.* But the records of the Court supply 
one precedent at least directly in point : — 

" Easter Term, 37 Geo. III. Mandamus to the select vestry of 
the parish of Preston to make a rate to repair the parish church, 
and therein to assess in the proportion of equal thirds the three 
several divisions of the parish." 

We are not acquainted with the peculiar circumstances of 
this case, and (not to imitate Sir John Campbell's style oi 
rash assumption), it may be as well to caution the reader that 
before dravnng positive conclusions from the granting or re- 
fusing of a mandamus, the exact state of facts should be ascer- 
tained, — as whether there was a custom or question as to boun- 
daries, which the spiritual jurisdiction would be incompetent 
to try, or whether the spiritual court had or had not been 
resorted to in vain, — for as the sole ground of refusal is, that 
the making of a rate is matter of ecclesiastical jurisdiction, we 
do not well see how a mandamus could be refused if it were 
made to appear that the ecclesiastical court either could not 
or would not interfere with effect. If the spiritual court can 
enforce the obligation, well and good ; if it cannot, the Court 
of King's Bench is ipso facto bound to inteipose.^ 

The Attorney-General next asks triumphantly,— 

" Can any thing more be done in the Courts of Common Law ? Will 
an indictment lie against the inhabitants of a parish for not repair- 
ing a church, as against the inhabitants of a parish for not repairing 
a highway, or against the inhabitants of a county for not repairing 
a public bridge ? If the repair of the church were a common law 
liability, like the repair of a highway or a bridge, I have no diffi- 
culty in saying that it might be enforced by indictment : but there 
is no precedent for such a proceeding, and I believe no lawyer will 
say that it could be adopted.'' 

» 4B.&C.849. 

^ If a statute gives a right, the common law will give a remedy to maintain that 
right ; a fortiori, where the common law gives a right, it gives a remedy to maintaio 
it,"— Per Holt, C. J. 1 Salk, 21. 
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(The reason of the non-existence of such a precedent, is 
that the subject has always been regarded as of ecclesiastical 
jurisdiction.) 

" As there is no remedy at law, can equity give relief? None. 
No ingenuity could make this out to be a case of trust, or could 
find the proper parties to the bill. 

" The only recourse then is to the Ecclesiastical Courts. A 
valid rate they can enforce ; but without a valid rate they are now 
powerless. The churchwardens may be cited ; and if they had 
funds in hand, they" might unquestionably be compelled to repair 
the church. It seems to me equally clear, that on showing that 
they have no funds in hand, and that a rate has been refused by 
the vestry, they must immediately be absolved. I shall prove, by 
and bye, that they are not bound to lay out money, or to incur 
personal responsibility without a rate having been previously laid 
on to reimburse them, and that to repay a debt already incurred, a 
rate cannot lawfully be laid on, even by a majority of the vestry. 
Therefore, if the Ecclesiastical Court were to take any proceedings 
against churchwardens who have no funds, and who, having done 
their best, can obtain none, a prohibition to stay the proceedings 
would be immediately granted. A fortiori^ nothing can be done 
against an individual parishioner, who is not an officer, by monition 
or otherwise. It has not been suggested that the majority who re- 
fused the rate may be excommunicated for that act. The interdict 
IS gone, and it is replaced by no substitute. 

" There being no remedy in any Court, civil or criminal, lay or 
ecclesiastical, without a valid rate, the only question remaining is, 
whether a valid rate can be made without the consent of a majo- 
i^ity of the vestry." 

Not quite the only question ; there is first a case or two to 
he discussed. In Blank v. Newcomb,i Holt, C. J. said :— 

** The right course is for the Spiritual Court to give sufficient 
notice to the parish, to meet and make a rate for the reparation of 
the church, and for neglect, &c. they may be excommunicated; 
hut Ecclesiastical Courts cannot make a rate, or appoint commis- 
sioners to do it." 

In Rogers v. Davenant,^ again : — 

" It was agreed by the Court, that the Spiritual Court has power 
to compel the parish to repair the church, by their ecclesiastical 
censures, but they cannot appoint what sums are to be paid for 

* Holt, ^4. » 2 Mod. 8. 
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that purpose ; because the churchwardens, by the consent of the 
parish, are to settle that. As if a bridge be out of repair, the jus- 
tices of the peace cannot set rates upon the persons that are to 
repair it, but they must consent to it themselves. Those parish- 
ioners here, who are willing to contribute to the charge of repairing 
the church, may be spared, but as for those who are obstinate and 
refuse to do it, the Spiritual Court may proceed to excommumcation 
against them.** 

In another report (I Mod. 194) of the same case^ it is said: 
" North, Chief Justice. — The Spiritual Court may compel pa- 
rishioners to repair their parish church if it be out of repair, and 
may excommunicate every one of them till it he repaired; and 
those that are willing to contribute must be absolved, till the 
greater part of them agree to assess a tax, but the court cannot 
assess them towards it. It is like.to a bridge or highway ; a tHstringas 
shall issue against the inhabitants to make them repair it, but nei- 
ther the King's Court nor the justices of the peace can impose a 
tax for it." 

And again, 1 Mod. 237 : — . 

" By the Court. — First, If a church is in decay, the bishop's 
court must proceed against the whole parish to have it repaired ; 
for they cannot rate any particular person towards the repair of it." 

After this, vnll Sir John Campbell venture to repeat that 
" it has not been suggested that the majority v^ho refused the 
rate may be excommunicated for that act." But " the inter- 
dict is gone, and it is replaced by no substitute." What then 
has become of the statute 53 Geo. III. c. 127, enacting that in 
the case of persons neglecting or refusing to pay obedience to the 
lawful orders and decrees of the Ecclesiastical Courts, a writ 
de contumace capiendo shall issue for the purpose of compel- 
ling them ? Really the manner in which Sir John Campbell 
deals about assertions is perfectly unprecedented in contro- 
versy, and our wonder is not lessened at finding him in the 
next paragraph referring to the cases last quoted, for the pa^ 
pose of establishing (what no one disputes), that no legal rate 
can be made by the Ecclesiastical Court or episcopal commis- 
sioners, without an allusion to those parts of the decisions 
(above extracted) which bear against himself,— 

" The last expedient is to contend, that if the parishioners re- 
fuse a rate, the churchwardens may, of their own authority, make 
a valid rate in spite of them. 
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" I must first observe that this would be a very strange law, as it 
entirely annihilates the power and control which the parishioners 
have immemorially exercised over the rate. If the churchwardens 
have the power, they must be allowed to judge of the quantum of 
the rate, as well as the necessity for it, and the assembling of a 
vestry to consider of a rate would, in every instance, be a mere 
mockery. The privilege of the parish in this respect would be 
such as would belong to the House of Commons, if, upon their re- 
fusal to grant a supply, or such a supply as the minister requires, a 
tax to raise the amount might be imposed by the king's proclama- 
tion."— pp. 16, 17. 

It would not be at all strange ; the churchwardens being 
for this purpose the representatives of the parish. It would 
be much stranger if the parishioners could evade the liability 
by simply refusing to meet. Is there any thing strange in 
the power vested in the parish officers of making a poor- 
rate? 

"I may further observe** (he continues)" that if there were such 
a law, it would be well known, — it would be laid down in all the 
books upon the subject — and having the merit of being very simple 
and efEcacious, it would be constantly acted upon where a rate is 
refused by the vestry. 

" fiut it is not to be found in any book that treats professedly of 
church rates, or the practice of the ecclesiastical courts. 

" In Degges Parsons Councillor, part 1, c. 12, the author, with 
sonoe hesitation, says, he conceives that if the parishioners refuse or 
neglect to join in making an assessment, the churchwardens having 
just cause for such assessment may proceed alone, they being liable 
to ecclesiastical censures for not repairing the church. He imme- 
diately adds, however, * But some are of opinion that the church- 
wardens cannot- proceed alone, but must compel the parishioners to 
do it by ecclesiastical censures : Ideo qucereJ 

** His only reason, the supposed liability of the churchwardens to 
punishmentj for not repairing without funds, is now proved to he 
fallacious f and if he had been aware of this he would probably have 
agreed with those who, he observes^ deny the power of the church- 
wardens to proceed alone^ and he would not have considered the 
matter doubtful." 

Where is it proved to be fallacious ? the Attorney-General cites 
no authority, and Bum, after mentioning the old practice of 
laying on an interdict, says, " But this was before the time 
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that churchwaixlens had the special charge of the repairs of 
the church, and it seemeth now that the process shall issue 
against the churchwardens, and that they may be excommu- 
nicated for disobedience.^ " But the Attorney-General says, 
" it is not to be found in any book that treats professedly of 
church rates or the practice of the ecclesiastical courts." Ad- 
mitting that his own quotation from Degge does not refute 
this assertion, he must surely allow that Watson's is a book 
of this description, and Watson says:^ — "the parishioners 
ought to be summoned by the churchwardens to meet and 
agree to lay a tax to do it, and if they refuse or neglect to 
meet, or to make a rate, the churchwardens may then make a 
rate alone if needful/* At page 397 this statement is repeated 
with the reason, — because the churchwardens, and not the 
parishioners, are to be cited and punished for a defect in 
repair. 

So much for the Attorney-Genemrs accuracy regarding one 
class of authorities. Let us now examine his statement re- 
garding those which are more peculiarly within his own 
department : — 

" In Viner*s Abridgment, and in Bacon's Abridgment, title 
* Churchwardens,' it is said that if the parishioners upon notice 
refuse to come, or being assembled, refuse to make any rate, the 
churchwardens may make one without their concurrence, on the 
ground that being liable to be punished in the ecclesiastical court 
for not repairing the church, it would be unreasonable that they 
should suffer by the wilfulness and obstinacy of others. 

** These two compilations, I conceive, are of no authority, unless 
when they are supported by the decisions which they cite. The 
following is the only case referred to in support of this doctrine:— 

" *T. T. 35 Car. 2 — In Banco Regis, Anonymous.— A motion 
for a prohibition to a suit in the Ecclesiastical Court, for a church- 
warden's rate, suggesting that they had pleaded that it was not 
made with the consent of the parishioners, and that the plea was 
refused. 

" < The Court said that the churchwardens (if the parish were 
summoned and refused to meet and make a rate) might make one 
alone for the repairs of the church, if needful ; because that, if the 
repairs were neglected, the churchwardens were to be cited, and 

» Burn. Ecc. L, 365. « Watson's Clergyman's Law, 395. 
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not the parishioners ; and a day was given to show cause why there 
should not be a prohibition.' 

" Now, in this very loose report of this anonymous case, by an 
inaccurate reporter, there is only an obiter dictum as to the power of 
the churchwardens, which is contradicted by a rule to show cause 
being granted why there should not be a prohibition, or in other 
words, why the rate should not be quashed as invalid ; and the 
reporter never states what was the judgment of the Court when 
cause was shown.*' — pp. 18, 19. 

The abridgments in question show, at all events, what was 
the general understanding of the law, and this remark is more 
peculiarly applicable to Bacon's, which has been several times 
re-edited under careful editors, by whom the very passage in 
question has been annotated. But the Attorney-General says, 
that the case he quotes is the only one referred to in support 
of the doctrine, and that an anonymous one. Now here we 
distinctly charge Sir John Campbell with wilful mistatement, 
or culpable inaccuracy. He may take his choice between the 
two. In the first place, the case is not anonymous. In Ven- 
tris, 367, it is reported, Thursfield v. Jones^ with the names in 
the ordinary place. In the second place, it is not the only 
case referred to in Viner and Bacon. The marginal reference 
in Bacon is, Vent. 367 ; Mod. 79, 194; and in Mod. 79 vire 

find : 

*' Michaelmas Term, %S Car. %. Anonymous. 
" Moved for a prohibition to the Spiritual Court. For that they 
sue a parish for not paying a rate made by the churchwardens only; 
whereas by the law the major part of the parish must join. Twis- 
den. Justice. Perhaps no more of the parish will come together. 
Counsel. If that did appear, it might be something." 

In Viner's Abridgment, the marginal note; after citing 
Ventris, continues : — " S. P. hy Holt, Ch. J. Obiter, Comb. 
344, Mich. 7 W. 3. B. JR." The case referred to is :— 

<* A prohibition was granted to stay a suit in the Ecclesiastical 
Court. The libel setting forth, that a rate was made for repair of 
a church and chancel in Exeter ; for the parish is not to be rated 
to the repair of the chancel, and the rate being entire the prohibi- 
tion must be so too, for it is a void rate in toio. Holt was of 
opinion that if there be public notice given to the parishioners, and 
they will not come, the churchwardens may make a rate without 
them."i 

> Combcrbach, 344. 
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The Attorney-Oeneral was of course at liberty to dispute 
the authority or application of these cases^ but he was no more 
justified in suppressing the references, than in describing the 
case cited by him as anonymous. We say moreover that 
in that case there is more than an obiter dictum i there is an 
opinion of the Court as to the precise matter of dispute ; and 
every lawyer knows that the granting a rule, under such cir- 
cumstances, is simply tantamount to saying ; '^ our opinion is 
against you, but you may have the matter formally argued 
if you like." The non-revival of the question proves that the 
applicants believed their case to be untenable. 

He next attacks the decision of Sir W. Wynne : — 

^^ I have, I believe, stated all that is in prints or that was at all 
known in Westminster Hall on this point, till, during the reply of 
the Chancellor of the Exchequer, a decision of Sir Wm. Wynne in 
the year 1799, was cited from a MS. note of Dr. Arnold, by Dr. 
Nicboll, M.P. for Cardiff. The case is Gandern w. Selby, and was 
very accurately cited : but when examined will be found entitled 
to no weight whatever ; and I apprehend it must have remained 
unpublished, like many other notes of erroneous decisions, because 
the publication of it would only introduce uncertainty and confu- 
sion into the law. 

*^ Selby, a churchwarden of Easton Mawdit, sued Gandern in 
the Ecclesiastical Court of Peterborough, for non-payment of 
church rate, and he alleged in his libel that the church being out of 
repair, and other things wanting, &c. ; the parishioners met and 
agreed on a church rate of 9Jrf. in the pound. The defendant 
pleaded among other thhigs that the rate had not been obtained by 
the major part of the parishioners. It appeared by the evidence, 
that the parish church requiring some repairs, Selby, having no 
funds in hand, instead of calling a vestry, and making an estimate 
of the repairs, ordered such repairs as he thought necessary to be 
done on his own credit. He then called a vestry to make a rate to 
reimburse him, and asked a rate of 9\d. in the pound. The 
parishioners objected, that the repairs were not necessary, and that 
they had employed a mason to overlook them, who confirmed this 
statement. They offered a rate of 6c?. in the pound, and refused 
more. Selby, then, by his own authority, made a rate of 9J</. in 
the pound for his own reimbursement. 

" Sir W. Wynne, on appeal to the Court of Arches, is supposed 
to have held this rate to be valid, and to have condemned the appel- 
lant in costs. 

" Sir W. Wynne cites no authority whatever, and gives no reason, 
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except that churchwardens may be proceeded against for not re- 
pairing, although they cannot get a rate, which is clearly a mistake, 
and that, as an interdict and other ecclesiastical censures are now 
unavailing, there is no other remedy. • 

" Without any disrespect to the memory of Sir W* Wynne, I 
must be permitted to say, that if he so decided, he decided erro- 
neously. 

'< It seems strange, in the first place, that the plaintiffshould have 
succeeded, when the material allegation of the libel had been denied 
and negatived by the evidence— that the 9\d, rate was made by a 
majority of the parishioners. Even if a rate made by churchwar- 
dens against the will of the parish be good, the truth ought to be 
stated in a proceeding to enforce it : but it might have been incon- 
venient to have stated the truth in the libel, as the want of juris- 
diction would have appeared, and the proceeding would have been 
held null in a Court of Law after sentence. Next, we have the 
anomaly of one churchwarden acting without any account of the 
other ; and such an act by one of two churchwardens must be void. 
Then we have it laid down, that a churchwarden can make a rate 
for his own reimbursement, and that he is the sole judge of the sum 
required. 

** I will venture td say, that if Gandern had applied to the Court 
of King's Bench) or that, if the onse had been brought by appeal 
before the Court of Dekgates, the rate would have been held to be 
invalid. The objection that it was retrospective would alone have 
been fatal. It is now considered clear law, that a retrospective 
church rate is bad ; and this goes to the very foundation of the 
supposed power of the churchwardens to make a rate against the 
will of the parish."— p. 19—21. 

In a subsequent passage the Attorney-General admits 
" that if none but the churchwardens attend, the churchwar- 
dens, then constituting the parish, may make a rate." It is 
obvious that Selby considered himself as representing the 
parish, and pleaded according to the legal effect. The alleged 
anomaly of one churchwarden acting without the other is of 
little force, as there might have been but one ; and though it 
must be admitted that a retrospective church rate v^ould now 
be considered bad, we are at a loss to see how this goed to the 
very foundation of the supposed power of the churchwardens. 
In proving the invalidity of a introspective rate. Sir John 
Campbell incautiously refers to a case decided by Sir John 
Leach, M. R., who says : '* And although the Spiritual Court 

J} d3 
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may compel a church rate for the purpose of repair, it must 
foUctw the law, and cannot compel a rate for reimbursement" 

" Finally, (he continues,) Sir W, Wynne's doctrine is completely 
demolished by a decision of the Court of Exchequer, in the time of 
that great judge. Lord Lyndhurst. The case was North waite v. Ben- 
nett, in which Mr. Baron Bayley intimated a strong opinion, that a 
churchwarden is not bound to do repairs to a church on credit ; that 
it is his duty to take care that he has funds in hand, and to pay 
ready money ; and that it would be a good answer for a church- 
warden to a libel in the Spiritual Court for not repairing a church, 
that he was not bound to use his own money, and had taken steps 
to get a rate paid, but without success. 

" Lord Lyndhurst. — ' No fund appeared to erfist at the time out of 
which the repairs might be paid for. I question if a churchwarden 
is bound to incur responsibility by putting a church in repair, 
if the parish do not previously supply him with funds for that pur- 
pose.* "—pp.26, 27. 

Would not any one suppose, from the manner in which 
** that great judge" is mentioned, that the complete demolitioH 
came from him. Yet he simply questions if churchwardens 
are bound to incur responsibility prior to the making of a 
rate. He nowhere negatives their power or duty to make 
one if the parishioners refuse. Mr. Baron Bayley's " strong 
opinion" is contained in the following sentence : — 

" It is probable that it would be a good answer for a church- 
wardei) to a libel in the Spiritual Court for not repairing a church, 
that he was not bound to use his own money, and had taken steps 
to get a rate paid, but without success." 

The Attorney-General leaves out the words in italics. In- 
deed, he seems throughout incapable of stating results or 
drawing deductions with accuracy. 

" Lord Holt (he proceeds) is said to have been of opinion, ' that 
if there be public notice given to the parishioners, and they will not 
come, the churchwardens may make a rate without them.' 

" I have no doubt that this opinion is sound, and that it is the 
only foundation for the notion^ that the churchwardens can make a 
rate without the parishioners. 

" A more extensive power in the churchwardens was unknown 
to Lyndwood ; and Gibson, elaborately defining the power of the 
churchwardens in making a rate, must be taken to deny it :— 

" • Rates for the reparation of the church are to be made by tl\e 
» IB, & A, 276. 
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churchwardens, together with the parishioners assemhled upon puhlic 
notice given in the church. And the major part of them that appear 
shall bind the parish; or, if none appear ^ the churchwardens alone 
may make the rate^ because tketfy and not the parishioners, are to 
he cited and punished in default of repairs. But the bishop cannot 
direct a commission to rate the parishioners, and appoint what each 
one shall pay. This must be done by the churchwardens and 
parishioners, and the Spiritual Court may inflict spiritual censures 
till they do.' ' —pp. 28, 29. 

Now, if the churchwardens are to be punished in default 
of repairs, the pbvious inference is that they may make a rate 
if the parishioners refuse. To adopt the Attomey-Generars 
mode of arguing— it would be strange, if coming and refusing 
placed the churchwardens in a different position than refusing 
to come. We resume — 

" Upon a refusal, spiritual censures were considered the only 
remedy. 

** I will now cite some common law authorities, in which the 
power to make the rate was held to be in the majority of the pa- 
rishioners, without any restriction, qualification, or exception. 

•« * Pierce V. Prowse, Salk. 165. — Churchwardens assessed a rate, 
for repairs of the church, and after libelled against a parishioner 
for not paying it. Et per cur. being moved for a prohibition. — The 
parishioners ought to assess the rate, and not the churchwjardens.* 

•* * S. C. 1 Lord Raymond, 59. — Mr. Pratt moved for a prohi- 
bition to the Consistory Court of the bishop of Exeter, where his 
client was libelled against for a rate assessed by the churchwardens 
by custom, for the repair of the church, as well the chancel as the 
nave of the church ; and resolved, 1. That the parishioners, and 
not the churchwardens, ought to assess the rate. — A prohibition 
was granted.* 

" In Rogers v. Davenant, as reported 2 Mod. 194.—* Wyndham, 
Atkyns, and Ellis, Justices, accorded, the churchwardens cannot, 
none but a parliament can, impose a tax, but the greater part of 
the parish can make a bye-law, and to this purpose they are a cor- 
poration.* 

" In a case reported, 1 Mod. 79, it is stated to have been de- 
cided that, * the Spiritual Court cannot impose the payment of a rate 
made hy churchwardens only.* (This is a marginal note.) 

" * Moved for a prohibition to the Spiritual Court. For that they 
sue a parish, for not paying a rate made by the churchwardens 
only, whereas by the law the major part of the parish must join« 
TwisDEN, Justice.— Perhapa np more of the parish will come to* 
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gether. Counsel. — If that did appear it might be something.' "— 
pp. 29, 30, 

These cases simply prove that the prim^ facie right and 
duty are in the parishioners. Taken literally^ they would ne- 
gative the proposition of Lord Holt which the Attorney-Gene- 
ral has just admitted^ that the churchwardens may make a 
rate when the parishioners will not come. The last tells 
against the argument, and contradicts the marginal note, 
on which it is not certainly the ordinary practice to rely. 
The argument concludes by referring to the ordinary form 
of making a church rate, beginning, ** We the ehnrchwar- 
dens and other parishioners" &c.; and to the opinion of **an 
eminent divine, a thorough conservatiTe, a determined oppo- 
nent of the ministerial plan, the Hon. and Rev. A. P. Perce- 
val, B. C. L.," by whose opinions, eminent, conservative, 
honourable and reverend though he be, we most respectfully 
decline abiding.^ 

As it is not our wish to meddle with the personal dispute 
between Lord Stanley and the Attorney- General, we have 
only one more paragraph to quote. 

*' I hope your lordship may think that I have now vindicated the 
legal opinion which I gave in the House of Commons upon the 
subject of making a church rate, and that afthough I did not then 
cite legal authorities, I did not speak without book. If the legal 
argument which I have the honour to address to you admits of an 
answer, let it be answered, and impartial inquirers will decide 

1 Equally do we decline abiding by a pamphlet which has just reached us, pur- 
porting to be An Article upon Cluirch Rates, reprinted from the Church of Eng- 
land Quarterly Review. We subjoin a specimen ' — 

" Would scruples of conscience arise, and be pleaded, for not paying the impost 
for the repair of St. Sophia, or St. Peter's 1 To be sure, insane people are to be 
found all over the world ; but would Pope or SuUan Hsten to suck nonsense ? It 
really irks us to have to reply to it. What disease of idiosyncrasy is here, which 
SDankind never before heard of! How can a conscience, be it ever so ignorant and 
nice, take detiiment by submitting to a tribute, which the church cannot forbear to 
demand, and to insist upon receiving, through some channel or other, without un- 
speakable prejudice ^ to render herself liable to which, were to risk the salvation of 
souls committed to her cure." — pp. 22, 23. 

Again : — 

** Would the voluntary principle, more especially in thinly populated districts, 
effectuate such goodl — The voluntary principle ! — It ended in the deluge !"^^' ^°' 

We humbly suggest to the friends of the writer, whether they should not immedi- 
ately adopt the remedies suggested in a somewhat similar case by the Rev. Sydney 
Smith, namely, a moderate letting of blood, shaving and blistering the head, 9W 
keeping the prima via weU and ceastantly open. 
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between us. But I must insist upon the practical remedy being 
pointed out for levying the rate upon the refusal of a rate by the 
vestry. Mere dicta as to the obligation upon the parish to repair 
will not invalidate my position." 

We have given more than mere dicta as to the obligation, 
which the common law, the canon law, and the statute law 
concur in proving beyond the shadow of a doubt. The ut- 
most that Sir John Campbell can be considered to have esta- 
blished is a doubt as to the precise mode of enforcing it, but 
the doubt is in which Cpurt proceedings are to be taken ; 
there being no doubt, in the opinion of the best lawyers, that 
if there be no effective remedy in the Spiritual Courts, the 
Court of King's Bench is not merely competent, but bound, 
to interfere. 

What, then, setting party considerations aside, was the 
duty of the chief law officer of the Crown? Surely to sup- 
port and maintain the law, instead of unsettling its authority, 
and be amongst the first to remedy its defects by legislative 
enactment (if necessary), instead of writing bad pamphlets 
to aggravate the mischief of uncertainty. Judging from the 
probable results, one might almost fancy that the Attorney- 
General had acted less with a view to the success of the 
Church Rate Bill (o* which the Government are already^hear- 
tily ashamed) than with a view to the filling of his own pockets 
by fees for resisting the enforcement of a duty, which has hi- 
therto aflTorded hardly any scope for litigation, because it has 
been habitually and prescriptively observed. The prestige is 
now fairly broken, and there will be parish squabbling and 
local agitation enough to satisfy even our j^tation-loving mi- 
nistry, who can only keep their places by exciting and foster- 
ing a general feeling of discontent. 

In conclusion, we have one remark to offer upon the style 
and tone of this production, which are on a par with its sjnrit 
and tendency. Nisi prius advocates, of the Attorney-Gene- 
ral's cast of mind*, are in the habit of dealing about assertions 
at random, and taking their chance for the proof. This may 
do very well with an ignorant or careless jury, but it will 
not do to adopt the same habit in writing, where the exagge- 
ration may be fixed, followed and exposed ; and we recom- 
mend Sir John Campbell to be more cautious in his next effort 
of this kind. 

H. 
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[ComprisiDg 4 Adolphus & Ellis, Part 2 ; 6 Nevile & Mannrng, Part 3 ; 1 Nevile 
& Perry, Part 2 ; 2 Meeson & Wclsby, Part 2 ; Moody's Crown Cases Be- 
served. Part 4 ; 1 Moody and Robinson, Part 4 ; 5 Dowling's Practice Cases, 
Parts 2 & 3 ; and a selection from 7 Carriogton and Payne, Part 3 :— all Cases 
included in former Digests being omitted.^ 5 Tyrwhitt, Part 4, just published, 
contains no Case not before digested.] 



AFFIDAVIT. 

1. {Statement of deponent's residence.) In an affidavit by an attorney's 
clerk, it is unnecessary for bim to state his own residence, if he states that 
of his master.— Sfri/rc v. Blanchardt 5 D. P. C. 216. 

2. (Title, amendment of,) An affidavit on which a rule has been obtained, 
but improperly entitled, may be taken off the file and amended, on pay- 
ment of costs, the opposite party having leave to file affidavits in reply.— 
Eex V. Justices of Warwickshire, 5 D» P. C. 382. 

3. {Sworn before Attorneys Clerk.) An affidavit sworn before the clerk to 
an attorney who makes an application that his client may be admitted as 
a party to a cause, is not within the prollibition of the rule of H. 2 W. 4, 
8. 6.^Doe d. Grant v. Roe, 5 D. P. C. 409. 

AFFIDAVIT TO HOLD TO BAIL. 

1. (By Indorsee of Note,) In an affidavit of debt by the indorsee of a 

promissoiy note against the maker, it is not necessary that the deponent 

should describe himself as the indorsee, if he traces title to himself; nor 

is it necessary to allege the maker's default — Jalkes v. Trevanion, 5 D. 

P. C. 275. 
2. (On bill of exchange — Time to object to, by prisoner defendant.) A 

prisoner comes too late, after 19 days, to object to a defect in the affidavit 

to hold to bail. 
Semble, that an affidavit to hold to bail is not sufficient, which states 

that the defendant is indebted in <' principal monies" due on a bill of ^' 
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change, unless it also states the amount for which the hill is drawn. — Fowell 
V. Petre, 1 N. & P. 227 ; 5 D. P. C. 27C. 

AGREEMENT. 

( Construction of.) Assumpsit for work done under the following agreement : 
— " Mrs. E. agrees with Mr. B. to cleanse the cesspools to the 13 houses 
ia S. street for 8/. 2s. ; Mr. H.'s rent balance to be deducted from the said 
sum" H. was a weekly tenant to the defendant of one of the houses. The 
agreement was signed in the middle of one of the weeks- of his tenancy. 
At that time 21. was due from him for rent ; but when the work was com- 
pleted, another week's rent had become due. The judge, at the trial, 
having expressed an opinion that the rent-balance meant the amouut due 
when the agreement was signed, and the verdict having been found accord- 
ingly, the Court refused anew trial.— EduHtrdsv. Bagster, 2 M. & W. 221. 

AMENDMENT. 

1. Where a verdict was taken for the plaintiff, and all matters in difference 
in the cause were referred to an arbitrator, who certified, that for the 
justice of the case the record ought to be amended, by allowing the plain- 
tiff to substitute a replication putting all the circumstances of the plea in 
issue ; the Court held that they had no power to direct such an amend- 
ment—Crow V. Metcalfe, 1 N. & P. 232. 

2. In case for fraudulent misrepresentation, ^n amendment of the misrepre- 
sentation charged may be made at Nisi Prius, under the 3 & 4 W. 4, c. 
42,. s. 23.— 'Mash v. Denham, 1 M. & Rob. 442. 

3. An amendment of a declaration will not be allowed under 3 & 4 W. 4, 
c. 42, 8. 23, if it appears probable that the variance may have prevented 
the defendant from pleading a good bar to the action. — Ivey v. Young, 
1 M. & Rob. 545. 

ANNUITY. 

(Enrolment.) A deed of separation, after reciting that differences sub- 
sisted between the husband and wife, and that they had agreed to live 
separate, and that the husband had agreed to give trustees, for the benefit of 
the wife, a life annuity for her maintenance, witnessed, that in considers 
tion of 10/. paid by each of the trustees to the husband, and of the cove- 
nants thereinafter contained, the husband granted to the trustees a life 
annuity of 200/. for the wife's benefit ; and there was a covenant by the 
trustees to indemnify the husband from the debts of the wife : Held, 
that the deed need not be enrolled under the 58 G. 3, c. 141, s. 2. (2 B. & 
C. 881 ; 4 Bing. 214; 3 B. & Ad. 602.)— Career v. Smith, 6 N. & M. 
480. 

ARBITRATION. 

1. (Arbitrator's authority. — Finality of award. — Time for setting ^aside 
aurnrd.) Where in covenant, several breaches being assigned, a verdict 
was taken for the plaintiff on one issue, and damages assessed at 10/. 
subject to the award of an arbitrator, to whom the cause and all the matters 
in difference were referred, with power to direct what should be don? be- 
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tween the parties, and with liberty to sapply a defect in the recoid; and 
he afwessed damages on the other issues also, and directed a verdict on 
them for the amount so assessed : Held, that he had thereby exceeded his 
authority, and that the award was bad. 

Where two substantial matters are referred to an arbitrator, and he finds 
on one of them only, the award is bad altt^etfaer^ as not being conclusive. 

Where a cause and all matters in difference axe referred, a motion may 
be made to set aside the award at any time during the next term after its 
publication : when the cause only is referred, and the arbitrator is pat into 
the place of the jury, the motion must be made within the first four days. 
— J%ttwrrf V. PhiUipi, 1 N. & P. 288. 

2. (Axoardasto cosis— Attachment) If an award directs costs to be paid 
in equal proportions by several persons, a seporale attachment must be 
obtained against each for their non-payment— Gtt//i»crv. SummerfieU 5 
D.P. C. 401. 

3. {Award^Evce$s of arbitrator^ $ authority,) If a cause is referred to an 
arbitrator, the costs to abide the legal event, it is an excess ci authority to 
award a stet processus (5 B &r Ad. 403 ; 10 Bing. 507 ; 2 C. & M. 722.) 

Where several issues are referred to an arbitrator, it is not indispeaiably 
necessary for him to award on each issue, if his intention on each of them 
is sufficiently clear from the general langui^e of the award. — Hunt t. 
Hunt, 5 D. P. C. 442. 

And see Amendment, 1. 

ARREST. 

Where a defendant has been arrested on a ca. sa., to execute which the officer 

has broken an outer door, the Court will discharge him out of custody on 
, a summary application. (Bac. Abr. Execution, n. — Cowp. l.)^Uodg8on 

v. Tawning, 5 D. P. C. 410. 

ARSON. 

An open shed in a fhrm yard, composed of upright posts supporting pieces of 
wood laid across them, and covered with straw as a roof, is an outhouse, 
within the meaning of the 7 & 8 G. 4, c. 30, s. 2. 

To constitute a setting on fire, it is not necessary that any flan&e should 
be visible.— JRex v. Stalliony Moo, C. C. R. 398. 

The prisoner was convicted on an indictment for setting fire, with in- 
tent to injure A. B. The property fired belonged to A, B. The jury 
found the intent to injure C. D. : Conviction held good. 

An indictment under 7 & 8 G. 4, c. 30, s. 17, for setting fire to a stack 
of straw, is good, without stating any intent to injure. — Rex v. 'NewiUi 
Moo. C. C. R. 458. 

An unfinished building, intended as a eart-shed, which is boanied up 
on all its sides, and has a doer with a lock to it, and the fisnne of a roof 
with loose gorse on it, because it is not yet thatched : Held to be a biald- 
i»g, within 7 & 8 G. 4, c 29, a. 44.— Hljr v. WorraU, 7 C. & P. 516. 

ASSAULT. See Evidence, 7. 
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ATTACHMENT. 

1. Semhle, where a plaintiff is entitled to an attachment, pursuant to the 
rule of H. T. 3 W. 4, against the sheriff for not obeying a judge's order 
in vacation to bring in the body, although the defendant is afterwards ren- 
dered in vacation, he is bound to apply for the attachment promp/Zy in the 
following term. — Rex v. Sheriff of Middlesex, 5 D. P. C. 245. 

2. It is no answer to a mie for an attachment, that the judge's order, which 
has been made a rule of Court, has not been personally served, if the rule 
itself has beep r^[ularly served.— Grfemoood v. Dyer^ 5 D. P. C. 256. 

3. If a defendant will not take the copy of an award and rule, the other re- 
quiaites of a serrice being compHed with, it is sufficient for a rule nisi for 
an attachmeDt— Etfis v. Giles, 5 D. P. C. 255. 

4. ( When to stand as security.) A plaintiff has not lost a trial in a town 
cause, if he could have proceeded to trial at any time in the term next 
after the return of the writ; and therefore where a plaintiff might have 
proceeded to trial at the third sittings, though not at the first, he is not 
entitled to have the attachment stand as a security. — Rex v. Sheriff of 
Shropshire, in Chappell v. Bowdler,'5 D. P. C. 256. 

5. {For not obeying subpana.) The affidavit whereon to obtain an attach- 
ment for not obeying a subpoena, must state that the original subpoena 
was shown at the time of serving the copy. (1 C. & M. 87 ; 5 N. & M. 
432.)— -Gflrrfen V. Cresmdl, 5 D. P. C. 461. 

And see Bail, 1, 8. 

ATTORNEY. 

1. {Admission.) A party intending to apply for an original admission as an 
attorney, must, under the rule of H. T. 6 W. 4, s. 5, cause the required 
notices to be delivered at the master's or prothonotary's office (as the case 
may be,) three clear days before the commencement of the term next 
preceding that in which he proposes to be admitted.^ In re Prangley, 6 
N. & M. 421. 

2. {Same.) Where an articled clerk to an attorney had legally changed his 
name shortly before the expiration of his articles, and in his notices of 
intention to apply for admission as an attorney, had described himself by 
his new name, without any notification of the change, the Court, upon 
motion on the first day of term, gave permission for him to be admitted on 
the last day of term ; but required that a notice should be up till the end 
of the term with both names. — In re Ridley, 6 N. & M. 436, 

3. {Penalty for practising in County Court.) An attorney who has neglected 
to take out his certificate in pursuance of the 37 G. 3, c. 90, s. 31, is not 
liable to the penalty imposed by the 12 G. 3, c. 13, s. 7, for practising in 
the County Court. (3 Ad. & £. 224^ 1 B. & Cr. 25^,)— Hedkimmi v. 
Mayor, 1 N. & P. 397. 

4. {Frivikge ^attorney defendant,) The privilege of an attorney defend- 
ant to be sued in his own Court, is not taken away by the Uniformity of 
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Process Act, 2 W. 4, c. 39.— Xewis v. Kerr, 2 M. & W. 226; 5 D. P. C. 
447. 

5. (Action on hill'-'Froof of delivery of bill — Pleading.) In an action on an 
attorney's bill, non-delirery of the bill must be pleaded, or the plaintiff 
need not prove the delivery. — Moore v. Dent, 1 M. & Rob. 462. 

6. (Summary jurisdiction over.) The Court will not interfere summarily to 
compel an attorney to pay money pursuant to his undertaking to indem- 
nify against costs, in an action where, at his instance, a party has allowed 
his name to be used as a plaintiff without any interest in the matter.— 
Exp, Clifton, 5 D. P. C. 218. 

7. (Same.) The Court will not compel an attorney to answer the matters 
of an affidavit, merely because he has hired insufficient bail to justify iu 
an action.— C/i/ari/ v. Parker, 6 D. P. C. 226. 

8. (Admission,) Under special circumstances, the Court allowed the name of 
a person applying for admission as an attorney to be introduced into the 
Master's list on the first day of term, although the notices had not been 
given " three days at least before the commencement of the term," pursu- 
ant to rule 5 of H. T. 6 W. 4.— Erp. Blunt, 5 D. P. C. 231. 

9. (Jurisdiction over Welsh attorney.) The Court of K. B. has no juris- 
diction over an attorney of the Great Sessions in Wales while acting in that 
character, notwithstanding the provisions of the 11 G. 4 and 1 W. 4,c. 
70, and although he has since become an attorney of the K. B.— In re 
Williams, 5 D. P. C. 236. 

10. (Ee-admission.) Under special circumstances, an attorney was re-ad- 
mitted without the usual term's notice, who had been off the roll from the 
15th to the 17th November.— Eap. Minchin, 5 D. P. C. 253. 

11. (Same.) It is no objection to an attorney's being re-admitted without 
pajTnent of fine or arrears of duty, that he has acted as an attorney in a 
borough Court, where persons not attorneys may practise, and has served 
process for other attorneys.— £a;p. Thomson, 5 D. P. C. 275. 

12. (Same.) Where an attorney has obtained a rule for his re-admission, 
but ill health has prevented him from taking out his certificate, and he 
has not practised, he may be re-admitted in a subsequent year, on terms, 
without the usual notices. — Exp. French, 5 D. P. C. 374. 

13. (Re-admission.) The Court refused to re-admit an attorney who had 
discontinued practice for thirty years, (1 Chit Rep. 558, n.)'^Exp, Bil- 
lings, 5 D. P. C. 395. 

And see Malicious Arrest. 

AUCTIONEER: 

(Liability of, for deposit.) All matters in difference between G. and H. 
were referred, by a judge's order, to arbitration, and an agreement of re- 
ference was entered into between them, in which H. was described as the 
administrator of A., to whom certain leasehold premises, the right to 
which was in dispute, had belonged. The arbitrator directed the premises 
to be sold by an auctioneer, whose appointment was assented to by both 
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parties. G.'s attorney, who, at the time of the sale, was aware that H. 
had not taken out administration, hecame the purchaser, and paid a de- 
posit to the auctioneer, it being understood, at the time of the sale, that 
H. would take out administration. H., however, afterwards refused to do 
so, an4 a good title was not made, out : Held, that the purchaser was en- 
titled to recover his deposit from the auctioneer, without notice of the 
contract having been rescinded. — Duncan v. Ca/e, 2 M. & W. 244. 

BAIL. 

1. (JBaiUhond, when to stand as securiti^.) Whenever it appears, on the dis- 
cussion of a motion to set aside a regular bail-bond or attachment, that 
the plaintiff has been prevented from trying his cause by the irregularity 
of the defendant's proceedings, he is entitled to have the bail-bond or 
attachment stand as a security, although it appear that the rule to set it 
aside might have been disposed of in time to allow the plaintiff to enter 
and try his cause at the regular time. — Casley v. Binns, 2 M. & W. 285. 

2. (^Notice of bail by prisoner,) In the Exchequer, a two days* notice of bail, 
given by a prisoner, must state that he is a prisoner. (1 C. & M. 335 ; 
2 D. P. C. 229.)— Poofe'« haily 2 M. & W. 312 ; 5 D. P. C. 449. Secus in 
K. B. see Fierce's bail, 5 D. P. C. 252. 

3. (Notice ofbaH.) In a notice of bail the residence must be described m 
terms as that which he has occupied ''for the last six months;" as the 
Court will not infer it from the mere statement of his residence. — Hollings 
tai7,5D.P.C,220. 

4. {Affidavit ofstifficiency-^Costs,) The rule of H. T. 2 W. 4, s. 5, as to the 
addition of deponents, applies to affidavits of sufficiency made by bail, 
pursuant to rule 3 of T.T. 1 W.4; and therefore, if it is omitted, the- 
affidavit must be amended, and the defendant will not be entitled to the 
costs of justification. — Brown's bail, 5 D. P. C.220. 

5. The Court will not allow a defendant who is out of custody to be bailed 
before a magistrate in the country, but he must surrender in order to be 
bailed.— Ecjr v. Wren, 5 D. P. C. 222. 

6. {Transmission of the baU-piece,) The rule of H.T. 2 W.4, s.l4, as to 
the transmission of the bail-piece in the case of country bail, does not 
apply where bail has been put in in the country to set aside irregular pro- 
ceedings on the bail-bond. — Day v. Greenvmy, 5 D. P. C. 243. 

7. (Alteration in bail-piece — Attachment.) It is no objection to the justifi- 
cation of bail that an alteration has been made in the bail-piece in the 
name of one of the bail, if the officer taking the bail has placed his initials 
against the alteration. 

The fact of an attachment having been obtained against the sheriff for 
not bringing in the body, is no objection to the justification of bail. — 
Haywood's bail, 5 D. P. C. 269. 

8. {Exception to — Attachment,) Where the defendant has put in bail, the 
plaintiff must except to them before he can attach the sheriff for not 
fringing in the body, although the defendant has given notice of justifica- 
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tion. (1 H.Bla. 80, 106.)— l?€.r v. Sheriff of London, in TylefY. StUl, 
5 D. P. C. 387. 

9. (Deposit in lieu of.) Themle for taking out of Court money deposited 
by a defendant in lieu of bail, under 7 & 8 G. 4, c. 71, s. 2, where the 
defendant succeeds, is nisi in the first instance. — Lover v. Tolmin, 5 D. P. C. 
388. 

10. (Notice of jusiijication,) One day's notice of justification of the same 
bail at chambers is sufficient. — Wilson v, Hawkins, 5D. P. C.436; Key 
V. M'Intj/re, ib. 453. 

11. (Discharge of by time given to principal — Waiver.) Time was given 
to a defendant without consent of the bail ; subsequently one of the hail 
applied to the plaintiff for further time : Held, that this amounted to a 
waiver.— %er v. Carter, 5 D. P. C. 44S. 

And see Prisoner, 3. 

BANKRUPTCY. 

(Fraudulent preference.) A banking firm was in insolvent circumstances, 
and about to stop payment. A., a partner in the firm, informed B. of the 
fact, in order that the private balance of C, B.'s father, might be drawn 
out of the bank ; but desired him not to let it be known to D., a shareholder 
in an insurance company, which had also an account with the bank, as he, 
A., did not wish the directors to know of it C.'s private balance was in 
consequence drawn out the next day. On the evening of that day A. in- 
formed C. of the state of the house. C, being a managing director of the 
insurance company, took measures by which the company's account was 
drawn out by a cheque upon the bank. Two da3r8 afterwards the hotise 
stopped: Held, that this was not a fraudulent preference of the insurance 
company. (5 Taunt. 539; 1 B. & Ad. 152; 1 Stark. 88.)--JBefcAcr v. 
Jones, 2 M. & W. 258. 

And see Shipping. 

BIGAMY. 

Indictment for bigamy, committed in one county, found by a juiy of another 
where the prisoner was apprehended, must state that fact. — Rex v. Fraser, 
Moo. C. C. R. 407. 

BILL OF EXCHANGE. 

1. (Effect of alteration of acceptance.) An alteration of a general accept- 
ance of a bill, by the addition of a place of payment, dischai^es the 
acceptor, if made without his privity. — Desbrowe v. Wetherfy, 1 M.&Rob. 
438 ; Taylor v. Moseley, ib. 439, n. 

2. (Notice of dishonour.) If the notice of dishonour, sent to the drawer of 
a bill, arrives too late through misdirection, it is for the jury to say whe- 
ther the holder used due diligence to find the drawer's address. (R. &M. 
2^9.)'-'Siggers v. Brotvn, 1 M. & Rob. 620 ; Hewitt v. Thomson, ih. 542. 

And see Tender ; Trover, 2. 

BRIBERY. 

(Of voter under Municipal Corporation Act.) Under the Municipal Corporation 
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Act, 5 & 6 Will. 4, c. 76, s. 54, the offence of corrupting a voter is com- 
plete where the bribe is offered and accepted, and the voter promises to 
vote in pursuance of the corrupt contract, although he may break his pro- 
mise, or may never have intended to perform it ; but where a bribe is offered, 

. but not accepted, the offence is that of offering to corrupt; and it is for 
the jury to say whether there was a complete agreement or not. — Hording 
V. Stokes, 2 M. & W. 233. 

BRIDGE. 

{Right of party chargeable ratione tenura to repair, to contribution — Manor'-^ 
Evidence,) Where a lord of a manor, bound by tenure to repair a bridge, 
has repaired it, he may recover contribution, in an action of assumpsit, 
from a person holding lands which were parcel of the demesnes of the 
manor at any time while the manor was so charged, in proportion to the 
value of the lands so held. 

A survey taken by commissioners of the Crown when seised of a manor, 
wa3 held admissible evidence to show what were the demesne lands of the 
manor at that time. — Dimes v. Arden, 6 N. & M. 494. 

CENTRAL CRIMINAL COURT. 

1 . {Jurisdiction of.) Larceny committed on board an English ship lying in 
a river in China, is within the jurisdiction of the Central Criminal Court. 
^Rex V. Allen, Moo. C. C. R. 494 ; 7 C. & P. 664. 

2. (Same.) The judges of the Central Criminal Court have no power, as 
such, to issue a habeas corpus or other process to bring in a party who is 
in custody of the Sheriff of Middlesex, in a civil suit, in order that he may 
be committed to Newga^ to be tried in that Court for a misdemeanor; 
and the 4 & 5 W. 4, c, 36, s. 16, does not apply to such a case. — Rex v. 
Morgan, 7 C. & P. 642. 

CERTIORARL 

1. (To remove order of justices — Recognizances — Certiorari, when within 
time — Notice to justices,) Where a parish prosecutes a certiorari to re- 
move an order of sessions, the recognizance required by the 5 G. 2, c.'19, 
s. 2, to prosecute with effect, must be entered into by some one inhabitant 
on behalf of the rest of the parish, with two sureties. (4 T. R. 281.) 

When the sessions commenced on the 5th April, and an order of ses- , 
sions was made on the 7th, an application made at chambers on the 3d 
October, and allowed on or before the 7th, for a certiorari to remove an 
order of the justices, was held in time. 

If a certiorari has been applied for in time, but the allowance of it is 
quashed for a defect in the recognizance, the Court, under circumstances, 
will send the writ down again to be properly allowed. 

Semble, a notice to the justices of the application for a certiorari, pur- 
suant to 13 G. 2, c. 18, s. 5, signed << Ai and B. attornies on behalf of the 
appellants/' is sufficient. — Rex v. Inhabitants of Abergele, 1 N. & P. 235. 

2. The writ of certiorari, at the instance of the defendant, is taken away by 
the 25 G. 2, c. 36, s. 10, in the case of an indictment for keeping a gam- 
ing-house.— -Rej: V. Fox, 6 D. P. C. 242. 
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CHARTER. 

(Construction of,) Where a charter of £dw. 6 granted to the goyemore of 
a corporation the right of nominating and appointing, un^ cum assemu ma- 
joris partii inhabitantitim of the vill of S., a chaplain to peiform divine 
service in the said vill : Held, that a usage for the governors to nominate 
a chaplain, and to give notice to the inhahitants to meet at a future day, 
and to assent to or dissent from the nomination so made, was not incon- 
sistent with the words of the charter. 

A decree of the Lord Chancellor, in 1741, had declared the right of 
voting to he in the inhahitants paying rates and assessments, and the usage 
since that decree had heen in accordance with it An election having Been 
made by such inhahitants, at wliich the votes of non-rated inhabitants were 
tendered and lefused ; the Court re^ed to grant a mandamus for a new 
election, as the parties applying for it had made out no case to show that 
the term " inhabitants," used in the charter, had a wider signification.— 
Rer V. Governors ofSandford, 1 N. & P. 328. 

CHARTER-PARTY. See Foreign Law, 2. 

CHEQUE. 

( When it is payment.) Where a debtor transmits to his creditor a cheque on 
his banker, the creditor is not bound to take it as payment, and may com- 
mence an action for the debt while the cheque is yet in his hands : dfor- 
tiorif where the cheque, though drawn for a less amount than the debt, 
was expressed to be for the balance of account, — Hough v. Mat/y 6 N. & 
M. 535. 

CLUB. See Principal and Agent, 1. 

COINING. 

1 . On a conviction for two separate offences of uttering counterfeit coin, in 
two counts, one judgment for two years' imprisonment, under 2 W. 4, 
c. 34, s. 7, was held bad.— Ilex v. Robinson, Moo. C. C. R. 419. 

2. In order to convict a prisoner under the 2 W. 4, c. 34, s. 10, of the felony 
of having in his possession a mould, on which was impressed the resem- 
blance of the obverse side of a shilling, the jury must be satisfied that when 
the prisoner had it in his possession, the whole of the obverse side of the 
shilling was impressed on it. ~^ 

But on an indictment on the same section for the felony of making a 
mould, " intended to make and impress the figure of the obverse side" of 
a shilling, it is sufficient to prove that the prisoner made the mould and a 
part of the impression, though he had not completed the entire impression. 
—Rex V. Foster, 7 C. & P. 494, 495. 

COMPENSATION. 

(Under Railway Act,) A railway act authorized the company to take 
lands of individuals, making compensation for the same, and enacted, that 
if disputes should arise as to the price, the value should be settled by a 
jury ; and in case the jury should give a greater sum than had been offered 
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by the company, " all the costs of summoning the jury, and the expenses 
of witnesses," were to he defrayed by the company ; hut if a less sum, a 
moiety to be defrayed by the other party ; and another clause enacted, that 
such party should enter into a bond to pay " his proportion of the costs 
and expenses of summoning and returning such jury and taking such verdict, 
and of the sumnooning and expenses of witnesses," in case any portion of 
such costs should fall on him : Held, that the words " the costs of taking 
such verdict," did not mean the costs of trial; and therefore that coun- 
sel's fees, and the attorney's costs in preparing for and attending the trial, 
were properly disallowed. — Rex v. Gardner , 1 N. & P. 308. 

And see London Dock Act. 

CONCEALMENT OF BIRTH. 

If the mother causes the body of her child to be secretly buried, with a view 
to conceal the birth, she may be convicted of concealment under the 9 G. 4, 
c. 31, 8. 24, though she may have previously allowed the birth to be known 
to some persons.— Rer v. Dougloi, Moo. C. C. R. 480 ; 7 C. & P. 044. 

COPARCENERS. 

(Effect of partition,) A. and B., being seised of land in coparcenary, B. con- 
veyed his moiety to a purchaser in fee. The purchaser and A., the other 
parcener, made partition by lease and release, and conveyed the whole to 
H. and Ills heirs, as to one portion, to the use of such purchaser in fee, 
and as to the other portion to the use of A. in fee : Held, that A.'s portion 
remained descendable to his heir ex parte matemA, (Com. Dig. Par^ 
ceners, C. 15; 3 P- Wms. 170, n. ; 3 Ves. jun. 199; 8 Ves. jun. 106; 7 
T. R. 416.)— Doc d. Crosthwaite v. Dixon, 1 N. & P. 255. 

COPYHOLD. 

(Admittance,) The legality of the title of the lord or steward who admits a 
copyholder is immaterial, provided the admittance is in pursuance of a 
surrender, and not of a voluntary grant from the lord. — Doe d. Burgess v. 
Thompson, 1 N. & P. 215. 

CORONER. 

{Inquisition — Names of jurors,) If several jurors on a coroner's inquisition 
have the same Christian and surname, it is not necessary in the caption 
to distinguish them by abode or addition. 

An inquisition for manslaughter, which charges that the principals in 
the second degree were " feloniously present, then and there abetting, 
aiding, and assisting," is bad, as the word ** feloniously*' extends only to 
the word present.— Rex v. Nicholas, 7 C. & P. 538. 

COSTS. 

1. (Under 43 G. 3, c. 46.) Arrest for £20: 2s. Id, for goods^ sold; plea, 
infancy ; replication, that the goods were necessaries. At the trial, the 
plaintiff proved the delivery only of some of the articles in his bill of par- 
ticulars, and had a verdict for 10/. On an affidavit of the defendant that 
he never owed the plaintiff 20/., the Court gave him costs under 43 G. 3, 

VOL. XVII. E E 
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c. 46, though the plaiiitifT swore that all the articles in the bill of particu- 
lars were delivered to the defendant. — Ballantine v. Taylor, 1 N. &P. 
219. 

2. {Ofjirit trial,) Where, a verdict having been found for the plaintilT, a 
new trial was granted, on the ground that evidence had been improperly 
received, and the defendant then, after the plaintiff had applied for a spe- 
cial jury, withdrew his plea, and suffered judgment by default, and the 
damages were assessed : Held, that the plaintiff was not entitled to the 
costs of the first trial. (2 D. P. C. 415 ; 2 C, M. & R. 2S2,) ^Feacoek 
V. Harrisy 1 N. & P. 240. 

3. (0/* several issues,) To a declaration in assumpsit for money had and re- 
ceived, the defendant pleaded, as to all except 3/. 5s., non assumpsit ; as 
to all except 3/. 55., a set-off; and as to 3/. 5s., payment of that sum into 
Court The plaintifl^ by his replication, admitted the set-off, and replied 
that he would not further prosecute his suit, except as to the 3/. 5s., and 
took that sum out of Court : Held, that the defendant was entided to 

. his costs on the two first issues. — Goodee v. Goldsmith, 2 M. & W. 202; 
5 p. P. C. 288. 

4. (Treble costs under Highway Act.) By the 5 & 6 W. 4, c. 50, the 13 
G. 3, c. 78, which gave treble costs to parties sued for anything done in 
pursuance of the act, on a nonsuit, was repealed, the new act giving, in 
such case, costs only as between attorney and client A plaintiff, who sued 
parish officers for an act done under the 13 G. 3, c. 78, became nonsuit at 
a trial which took place before the 5 & 6 W. 4, c. 50, came into operation, 
but judgment was not signed till after : Held, that the defendants were 
not entitled to treble costs. — Charrington v. MeatheringJiam, 2 M. & W. 
228 ; 5 D. P. C. 464. 

5. (Security for.) Tlie Court will not superadd to a rule for security for 
costs, the term that the defendjEUit should be at liberty to sign judgment as 
in case of a nonsuit, if the security were not given within a limited time. 
—Kelly V. Brown, 5 D. P.C. 264. 

6. (Same.) It is not necessary to make a ^mand previously to moving for 
security for costs, unless it is intended to be part of the rule that proceed- 
ings be stayed in the meantime. — Fountain v. Steele, 5 D. P. C. 331. 

7. (Taxation.) The Court will review the decision of the Master as to the 
number of counsel he allows on taxation, under special circumstances.— 
Grindall v. Godman, 5 D. P. C. 378. 

8. (Same.) Where the writ is issued for a sum above 20/., and before exe- 
cution the plaintiff gives the defendant credit for cross-demand, which has 
not been pleaded, and thereby reduces the debt to a sum under 20/., the 
Master should tax the costs on the reduced scale. (Patteson, J., dissen- 
tiente.) — Savage v. Lipscome, 5 D. P.. C. 385. 

9. (Of first trial.) Where a juror was withdrawn, and the cause referred, 
but no award made, and the csinse being taken down again, the plaintiff 
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succeeded, he was held not entitled to the costs rf the first trial. (6 T. R. 
71 ; 1 D. P. C: 282 ; 3 D. P. C. 372 ; 4 D. P. C. 616.)— Thomas v. LewU 
5 D. P. C. 395. ' 

10. The Court would not compel a third party to pay the costs of a defence, 
on the mere allegation of hdUf that it was carried on at his instance. — 
Blewitt V. Tregonning, 5 D. P. C. 404. 

11. {Taxation-^'Delivery of copy of bill.) The rule of the Exchequer, 
which requires a copy of the hill of costs, and affidavit of increase, to he 
delivered to the attorney on the other side a day previous to taxation, is 
imperative, unless waived by the other party.— Wilson v. Parkins, 5 D. P. C. 
461. 

12. {Certificate under 43 Eliz.) After the trial, the judge (Patteson, J.,) 
certified under the 43 Eliz., c. 6, to deprive the plaintiff of costs; but in 
the ensuing term, new facts, which did not appear before him at the trial, 
being laid before him on affidavit, he made an order to annul the certificate. 
— Anderson v. Skerwin, 7 C. & P. 527. 

And see Writ op Trial. 

COUNTY RATE. 

{Inspection of, by raterpayers,) The rate-payers of a county have not, either 
at common law or by statute, any right to inspect and copy the bills 
of charges of county officers, when they are deposited with the clerk 
of the peace among the county records, in pursuance of the 12 Geo. 2, 
c. 29, s. 8. The right of inspection is confined to the justices of the 
peace for the county.- (4 B. & C. 891 ; 5 Ad. & E. 600.)— Rex v. Jus- 
tices of Staffordshire, 1 N. & P. 260. 

COURT OF REQUESTS ACTS. 

{West Brixton Court of Requests Act.) A suggestion may be entered on 
the roll to deprive the plaintiff of costs under the West Brixton Court of 
Requests Act, 46 Geo. 3, c. 88, where the debt is under 5/.; and it is 
not necessary that the plaintiff should be resident within the jurisdiction. 
■^Hamley v. Hutton, 6 D. P. C. 332. 

CRIMINA^INFORMATION. 

A rule nisi for a criminal information for a libel was discharged on an affi- 
davit made by a person who swore to the truth of the libel. This person 
was indicted for peijury, the bill was found, and he absconded. It ap- 
peared firom the affidavits of several persons, that the former affidavit was 
entirely untrue. The Court, under these circumstances, granted another 
rule nisi for a criminal information, and made it absolute. — Rex v. Eve, 
1 N. & P. 229. 

CUSTOMS' ACTS. 

Licences granted by the Commissioners of Customs (o custom-house agents, 
under the 6 Geo. 4, c. 107, s. 139, and bonds taken for the faithful per- 
formance of their duties, are continued in force by the 3 & 4 WiU. 4, c. 53, 
s. 144, notwithstanding the repeal of the former act by the 3 & 4 Will. 4, 
c. 60.— Rex y, Atkins, 2 M. & W. 289. 

E E 2 
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CUTTING AND MAIMING. 

1. The prisoner was indicted for cutting and maiming, with intent to prevent 
his apprehension for an offence for which he was liaUe to be apprehended, 
to wit, for that he did violently assault and beat A. B. The prisoner was 
taken before the magistrates by the prosecutor, on a warrant directed to 
him, for an assault on A. B., and was ordered to find bail, which he re- 
fused to do, and while the conunitment was being made out, he escaped. 
The prosecutor, by the verbal directions of the magistrates, pursued the 
prisoner, and in attempting to apprehend him, was cut by him : Held 
well convicted, and that the offence was rightly described. — Rex v. Wd- 
liams, Moo. C. C. R. 387. 

2. A constable, who had verbal directions from the magistrates to apprehend 
an persons playing at thimble-rig, attempted to apprehend the prisoner 
and his companions playing that game in a public fair. The constable, 
with assistance, took one of the party, but the prisoner and the others 
rescued him, and got off. In the evening of the same day, the constable 
found the prisoner in a public-house, not having been able to find him 
before, and endeavoured to apprehend him, stating that it was for what he 
had been doing in the fair. The prisoner escaped into an outhouse, and 
the constable called the prosecutor to his assistance, and together they 
broke open the door, and endeavoured to take the prisoner, who there- 
upon stabbed the prosecutor. A conviction foe feloniously cutting and 
maiming was held wrong. — Rex v. Gardener, Moo. C. C. R, 390. 

3. A conviction on an indictment for maliciously cutting a police officer, 
with intent to resist and prevent the arrest of the prisoner for a certain 
offence for which he was liable by law to be apprehended and detained, 
viz. for committing damage and injury upon certain plants and roots 
growing in a garden, &c., held good.— Ee« v. Fratery Moo. C.C. R. 419. 

DEBT FOR RENT. 

(Plea to — Tenancy in common,) To a declaration in debt for rent, stating 
that the plaintiff and one J. S. deceased, were seised in fee, and demised 
to the defendant from year to year,' rendering a certain rent^ the plaintiff 
and J. S., which had fallen into arrear since the death of J. S., it is a good 
plea, on general demurrer, that the plaintiff and J. S. were tenants in 

■ common. (1 Ad. & E. 759; 3 N. & M. 646; Carth. 289.)— Bm^e v. 
Cambridge, 1 M. & Rob. 539. 

DEBTOR AND CREDITOR. 

{/Uiignment for the benefit of creditors — Illegal trading.) An assignment 
by a trader of his premises and effects to a creditor, upon trust to dispose 
of the trade, or carry it on for the benefit of such creditors as will execute 
the trust-deed, and to distribute the proceeds among such creditors, and 
to pay the surplus to the trader, is void as against a creditor not ezecoting 
it, on the ground that by executing the deed the creditors would render 
themselves liable in respect of the future trade. 

But it was held to be no objection to such assignment, that at the time 
of its execution, the assignor, whose trade partly consisted in seUing ex- 
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dseable articles, bad no licence, and was thereby liable to a penalty.^ 
Owen v. Bodi/, 6N. & M. 448. 
And see Foreign Law, 1. 

DEED. 

(AitetMion, whtU it -^Corporate teal.) On a deed sealed with the corporate 
seal of the Governor and Directors of the Bank of England, these words 
were written round the seal : '* Sealed by order of the Governor and Court 
of Directors of the Bank of England, on, &c , J.K. Secretary :" Held, 
that J. K. was not to be considered as an attesting witness. 

And qtutre, whether a person who formally attests the affixing cf the 
seal of a corporation to a deed, need be called as an attesting^ witness. — 
Dee d. Bank of England v. Chambers, 4 Ad. & E. 410; 6N. fir M. 539. 

DEED OF DISPOSITION. See Mandamus. 

DEED OF SEPARATION. See Annuity. 

DEVISE. 

1. {What passes a Jee.) A testator, seised of freehold land, after giving 
several pecuniary legacies, devised as follows: ** I give to W. and A. his 
wife, for their natural lives, all my messuages, lands, hereditaments, and 
premises whatsoever, in the city of N., or elsewhere in the kingdom of 
Great Britain ; and from and after the decease of the said W. and A., my 
will and mind is, that the said messuages, &c. shall be equally divided unto 
and amongst such of the children of W. and A. as shall be then living." 
The wiU then disposed of the residue of the personal estate: Held, that the 
children took only life estates as tenants in common, and not estates in fee. 
(3 Burr. 1895; 3 B. & Ad. 473.)— .Si/very v. Howard, I N. & P. 351. 

2. {What passes a fee — Adverse possession,) Devise as follows: " I give to 
nay wife, her heirs and assigns, for ever, all the residue of my personal 
estate, whatsoever and wheresoever; and also all my right, title, and inter- 
est, in all and every sum and sums of money whatever, which now is, are, 
or shall be due to me on any bill, bond, or other securities. I also make 
my wife ftill and sole executrix of the house in G. :'* Held, that by this latter 
clause a fee simple in the house passed to the wife. 

The widow continued to reside in the house more than twenty years after 
her husband's death : Held, that her possession was not adverse, except 
perhaps against the heir, as her possession might be intended to be in 
respect of dower. (5 T. R. 716; 11 East, 246; Prec. in Chan. 471;. 
Noy, 48; 12 Mod. 593; 4 Russ. 348.)— Doc d. Hickman v. Haslewood^ 
1 N. & P. 352; and see Doe d. Fratt v. Fratt, ib. 366. 

EASEMENT. 

( What is an easement, and not a profit a prendre,) A right in the occupier 
of an ancient messuage to water his cattle at a pond, and to take the water 
thereof for domestic purposes, for the more convenient enjoyment of his 
messuage, is an easement, and not a profit d prendre in*the soil of another. 
(6 Rep. 59 b; 2 H. BL 393; 3 Ad. & E. 554.) 

But if such right were a profit d prendre, the allegation that the water 
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was to be for the more convenient use of the messuage, is a sufficient limi- 
tation of the right claimed, on general demurrer. (Cro. Eliz. 458.)— 
Manning v. Watdale, 1 N. & P. 172. 

ECCLESIASTICAL COURT. 

{Habeas corpus from.) Semble, that the Court of King's Bench will not 
grant a habeas corpus to remove a defendant out of custody, on a writ de 
contumace capiendo, for the purpose of doing penance before an ecclesias- 
tical court, although the Lord Chancellor will. — £j parte Sirovgy 5 D. P. 
C. 213. 

EJECTMENT. 

1. {Stayivg proceedings in second ejectment.) A. and B. jointly brought two 
ejectments on the same title, one against C. and the other against D., and 
recovered in both. In a third, brought by A. and B., on the same title, 
against C. and D., the defendants had- a verdict, and taxed their costs, but 
never made any express demand of them. The costs were never paid. 
Four years after the trial of the 'first cause, B. released to C. and D. his 
claim to the premises in dispute, in consideration of money, and of a cove- 
nant by them to suspend their claim against B. for costs. Afterwards A. 
died, and his son brought ejectment against C. and D. on the title relied 
upon in the former actions. On motion to stay proceedings till payment 
to C. and D. of the costs recovered by them : Held, that the facts of this 
case did not take it out of the ordinary rule, and that the defendants were 
entitled to the stay of proceedings. — Doe d. Rees v. Thomas, 4 Ad. & E. 
348. 

2. (Demand of possession, when necessary.) Where J., who was tenant at 
will to W., died, and the defendant, who was heir at law to J., entered into 
possession, and claimed the land as his own : Held, that the devisees of W. 
might bring ejectment against the defendant, without notice to quit or 
demand of possession. — Doe d. Burgess v. Thompson, 1 N. & P. 215. 

3. (Under 1 Geo, 4, c. 87.) It is immaterial, in an application under the 
1 Geo. 4, c. 87, s. 1, that the lessor of the plaintiff is the original lessee, 
and the tenant his sub-lessee. — Doe d. Watts v. Roe, 5 D. P. C. 213. 

4. (Service.) An acknowledgment by the tenant in possession, after the 
commencement of the term, that the declaration has come to his hands, is 
not sufficient even for judgment against the casual ejector, unless the 
acknowledgment is that he received it before the term, although his wife 
acknowledges that it came to her hands on the day before ^prm. -Doe d. 
Finch V. Roe, 5 D. P. C. 225. 

5. (Same.) In order to obtain judgment against the casual ejector, it is 
necessary to depose to a service on the tenant in possession; it is not suffi- 
cient to depose to service on a party who appears, from facts set forth in 
the affidavit, to be the tenant in possession. — Doe d. Jones v. Roe, 5 D. P. 
C. 226. 

6. (Same.) Service of a declaration in ejectment, the notice of which is 
directed to A. B., is not good on C. D., though C. D. is tenant of a part 
of the premises.— Doe d. Smith v. Roe, 5 D. P. C. 254. 

7. (Same.) If the service in ejectment is quite regular, the papers should at 
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once be taken to the Rule Office, without applying to the Court. — Doe d. 
Wekhin v. Roe, 5 D. P. C. 271. 

8. {Title of declaration.) A declaration in ejectment, entitled " 6 W. 4," 
instead of « 7 W. 4," is irregular.— Doc d. Gowland v. Roe, 5 D. P. C. 
273. But the defect is cured, if from the date of the notice the tenant 
must be aware of the term in which he is to appear.— Doe d. WUls v. Roe, 
ib. 380. 

9. ( Under I Geo, 4, c. ^7 — Affidavit.) In moving for the ordinary land- 
lord's rule, under the 1 Geo. 4, c. 87, s. 1, the affidavit must have the name 
of the lessor of the plaintiff in its title.— Doc d. Watson v. Roe, 5 D. P. C. 
389. 

10. {Service.) Where the service has been on a surviving joint tenant, who 
is the sole tenant in possession, the Court will only allow judgment to be 
signed against him, though the name of the deceased joint tenant has been 
introduced into the proceedings. — Doe d. Hewson v. Roe, 5 D. P. C. 404. 

11. {Same.) In ejectment for property in the possession of overseers of the 
poor, service on one is not sufficient to obtain judgment against all. — Doe 
d. Weeks v. Roe, 5 D. P. C. 405. » 

12. {Judgment against casual ejector — Title of affidavit,) Where a declara- 
tion in ejectment contains both joint and several demises, it is sufficient to 
entitle the affidavit, on motion for judgment, as being on the several demises 
of all the parties, without noticing which are joint and which several. 
(2 D. P. C. 55.)— Doc d. Barles v. Roe, 5 D. P. C. 447. 

EMBEZZLEMENT. 

1. Indictment against the clerk of a savings' bank for embezzlement: Held, 
that he yraa properly described as clerk to the trustees, though elected by 
the managers. — Rex v. Jenson, Moo. C. C. R. 435. 

2. Since the 7 & 8 Geo. 4, c. 29, s. 48, an indictment for embezzlement may 
be supported by proof of a general deficiency of monies that ought to be 
forthcoming, without showing any particular sum received and not ac- 
counted for.— Rcjt V. Grove, Moo. C. C. R,447; 7 C. & P. 635. 

3. It is embezzlement in a member of and secretary to a society, fraudulently 
to withhold money received from a member to be paid over to the trustees ; 
and he may be stated to be clerk and servant of the trustees, and the 
money may be properly stated to be their property, though the society be 
not enrolled, and though the money ought, in the ordinary course, to have 
been received by a steward. — Rcj: v. Hall, Moo. C. C, R. 474. 

ESCAPE. See Sheriff, 2. 

ESCHEAT. 

Where land descends to the son of an illegitimate father, who was the pur- 
chaser of the land, and the son dies intestate and without issue, such land 
does not descend to his heir ex parte matema, but escheats to the Crown, 
notwithstanding the statute 3 & 4 W. 4, c. 106, s. 2.— Doc d. Blackburn 
v. Blackburn, 1 M. & Rob. 547. 



418 Dige$t of Cases. 

EVIDENCE. 

1. {Evidence of appointment of public officer — Competency of wUnen— 
What sufficient iearch to let in secondary evidence,) To an action btoBgbt 
by the vestry clerk of the pariah of St. Paocras, under a local act, the de- 
fendant pleaded that the plaintiff was not vestry clerk : Held, that evidence 
of his acting as vestry clerk was sufficient j^rima^/acie evidence of his ap- 
pointment. Held also, that one of the directors of the vestiy was a com- 
petent witness for the plaintiff. • 

A cheque, drawn on account of the parish, was delivered to A., who 
was then the paying clerk of the parish. It was shown that the hanken of 
the parish, on the same day, paid a sum of that amount, and that their 
custom was to return the cancelled cheques to the paying derk, and tbat 
they were deposited in an apartment in the workhouse. A. having gone 
•ut of office, application was made to his successor at that place, for in- 
spection of the cheques. He handed to the witness several bundles, which 
he searched, without finding the cheque in question : Held, a sufficient 
search to let in secondary evidence of its contents. — M^Gahey v. Alston, 
2 M. & W. 206. 

2. {Probate.) The probate of a will is not evidence to prove declamtiom of 
the testator, as reputation, in a question of pedigree. (fiulL N. P. 246.)— 
Doe d. Wild v. Ormerod, 1 M. & Rob. 466. 

3. {Depositions in Chancery.) In an issue from Chancery, between A. 
and B., depositions produced in Chancery, by B., in a suit of C. against 
B., are inadmissible. — Atkins v. Humphreys, 1 M. & Rob. 523. 

4. {Declarations of testator.) The declarations of a testator are admissihle 
where a will is disputed on the ground of fraud, forgery, or circumvention. 
--Doe d. Ellis v. Hardy, M. & Rob. 525. 

5. {Ancient map.) In an action for breaking floodgates, the defendant justified 
as lessee of a mill, which he held of the Bishop of W. For the defendant, 
old leases of the mill, granted by a Bishop of W., were produced from the 
bishop's registry, and read in evidence ; and it was proposed to put in an 
old map of the place in question, brought from the same custody : Held, not 
admissible. The only case in which a map of the property is receivable, 
is where it is undisputed that at the time it was made the property belonged 
to a person from whom both parties claim. — Wakeman v. West, 7 C & 
P. 479; Doe d, Hughes v. Lakin, ib. 481. 

6. Where a witness refireshes his memory as to a particular &ct hy a memo- 
randum, it must be produced. — Howard v. Canfield, 5 D. P. C. 417. 

7. {In mitigation of damages.) A. having written a novel, B. published, in 
the form of a critique on it, a libel on A. and his family, for which A. beat 
him. B. brought an action for the assault, and A. a cros»-action for the 
libel : Held, that in the action for the assault, the libd might be given in 
evidence in mitigation of damages. — Eraser v. Berkeley, 7 C. & P. 621. 

And see Landlord and Tenant, 1 ; Libel, 2, 3 ; Slander. 

EVIDENCE, IN CRIMINAL CASES. 

1. {Confession.) The confession of a git], fifteen years old, produced by 
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many applications by the prosecutor's relations, amounting to threats and 
promises, held not receivable. — Rex v. Simpton, Moo. C. C. R. 410. 

2. {Confession,) A prisoner charged with murder, being a few days short of 
fourteen years old, was told by a man who was present when he was taken 
up, but not a constable, " Now kneel you down, I am going to ask you a 
very serious question, and I hope you will tell me the truth in the presence 
of God." Prisoner in consequence made certain statements : Held, strictly 
admissible.— JRcj: v. Wild, Moo. C. C. R. 452. 

3. {Same,) A confession obtained from a servant, through hopes and 
thivats held out by the wife of the master and prosecutor, is inadmissible.^ — 
Rex V. Upchttrch, Moo. C. C. R. 465. 

4. {Dying declarations) Dying declarations in favour o^the party charged 
with the death, are admissible in evidence. — Rex v. Scaife, 1 M. & Rob. 551. 

5. {Confession) When the prisoner was taken before the magistrate, the pro- 
secutor said, in the prisoner's hearing, that he considered him as the tool of 
G.i the magistrate then told the prisoner to be sure to tell the truth ; upon 
this the prisoner made a statement: Held, admissible. — Rex v. Court, 
7 C. & P. 486. 

6. {Same,) The prosecutor said to the prisoner, " I should be obliged to you 
if you would tell us what you know about it ; if you will not, of course we 
can do nothing:" Held, that a statement thereupon made by the prisoner 
was inadmissible. — Rex v. Partridge,? C. & P. 557. 

7. {Same,) The constable who apprehended a prisoner for larceny asked him 
what he had done with the prc^erty, and said, " You had better not add 
a lie to the crime of theft." A confession thereupon made to the constable 
was held inadmissible.— JRc.r v. Shepherd, 7 C. & P. 579. 

EXECUTOR AND ADMINISTRATOR. 

{Set-off against executor of debts due from testator.) A debt due from the 
testator to the defendant cannot be set off to a declaration for money had and 
received to ibe use of the plaintiff as executor. (Willes, 103, 264 n.) — 
Schqfield V. Corbett, 6 N. & M. 527. 

FALSE PRETENCES. 

Indictment for falsely pretending to the prosecutor, whose mare and gelding 
had strayed, that he, prisoner, would tell him where they were if he would 
give him a sovereign down. The prosecutor gave the sovereign, but the 
prisoner refused to tell : Held that the conviction was bad ; the indictment 
should have stated that he pretended he knew where they were. — Rex v. 
Douglas, Moo. C. C. R. 462. 

FORGERY. 

1. Forging an order from a magistrate to a gaoler, to discharge a prisoner 
aa upon bail having been given, is forgery at common law; — Rex v. 
Harris, Moo. C. C. R. 393. 

2. Knowingly selling plate with the Ring's mark forged upon it, is not capital, 
but only subject to transportation.— -K^j: v. H<^, Moo. C C. R. 396. 

3. An indictment under the 1 W. 4, c. 66^ s. 3, for uttering a foiged bill of 
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czcbange, is nol wof^potied hj proof of ottering a HO of which the acceptr 
ance only is forged. The indictment most diaige the foiged acceptance. 
^lUx T. Harwell, Moa C. C. R. 405. 

4. The prisoner, a paj-seijeant of the artillery, obtained from the paymaster 
a receipt for a aom of money as part of subsistence of a company for the 
month of May. He afterwards erased May and inserted June, and gav^ 
the receipt to a tradesman, who, according to the usual practice, advanced 
the sum to the prisoner, and sent the receipt to the agent of the regiment, 
who paid the amount. An indictment for forgery, describing the instru- 
ment as a receipt, was held good. — Rex v. Hope, Moo. C. C. R. 414. 

5. Indictment for forging an order for the payment of money. The instru- 
ment was an order to pay the prisoner or order the sum of 4/. 5s., being a 
month's advance on an intended voyage to Quebec, in the ship Mary Anne, 
as per agreement with G. M., master. In the margin of the order the 
prisoner had written, '* On receiving this cheque I agree to sail, and to be on 
board within sixteen hours from the date of this cheque." Held, an order 
for the payment of money within the meaning of the statute 1 W. 4, c. 66j 
t. 3.- Rex v. BamfieU, Moo. C. C. R. 416. 

6. Indictment for uttering a forged bill of exchange, set out, "44 mois de 
date par cette lettre de change, h I'ordre de nous-m^me, la somme de 500 
/iVes sterling," and translated " at 4 months* date by this bill of exchange, 
to the order of ourselves, the sum of five hundred pounds sterling:" Held 
good. — Rex V. Szudurskie, Moo. C. C. R. 429. 

7. Indictment for forging an order for relief to a discharged prisoner, under 
5 Geo. 4, c. 85, being in many instances ungrammatical and at variance 
from the act: Held bad.— JRcj: v. Donnelly, Moo. C. C. R. 438. 

8. A count in forgery, setting out as an acquittance an invoice of goods wld, 
with the word settled at the foot, and signed with a name in M: Held 
good, without any averment of the meaning of the word settled. 

A count charging the uttering of a forged receipt simply, is good. 

If a person gives his employer a forged receipt for money, with intent to 
make the latter believe that money already obtained has been applied in a 
certain way, he is guilty of uttering, though there is no such person as that 
whose receipt it purports tobe.— JRcjr v. Martin, Moo. C. C. R. 483; 7 
C. & P. 549. 

9. It is forgery for a person having authority to fill up a blank acceptance 
for a certain sum only, to fill it up for a larger sum. — Rex v. Hart, Moo. 
C. C. R. 486 ; 7 C. & P. 652; and see Rex v. Atkinson, 7 C. & P. 669. 

10. {Indictment— Forgery on joint stock bank.) Quare, whether the statute 
7 Geo. 4, c. 46, is imperative that forgeries on joint stock banks nmst be 
laid with intent to defraud one of their registered officers, or whether it is 
sufficient to lay the intent to defraud A. and others. But setnble, that the 
latter mode is good.—Jiea' v. Burgisx, 7 C. & P. 490; Rex v. James, ib. 
553. 
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FOREIGN LAW. 

1. To an action of assumpait against the defendant as acceptor of several bills 
of exchange, he pleaded, that after the accepting of the bills, and after the 
time of payment, the defendant being resident in Scotland, in consideration 
that' certain of his creditors should forbear to sue him, made his deed, 
stamped and attested according to the law of Scotland, whereby he as- 
signed his personal property in Scotland for the benefit of his creditors ; 
that notice of the deed was given to the plaintiff, and that by his writing 
signed by him, and which by the law of Scotland was valid and effectual 
in that behalf, he, the plaintiff, nominated A. B. as his attorney, to concur 
in and adopt the deed, and receive the dividends; that A. B. had adopted 
the deed and attended meetings of the creditors ; that divers other creditors 
of the defendant had accepted the assignment in satisfaction of their debts ; 
that the causes of action arose before the execution of the deed ; and that 
sufficient money had become available under the deed to pay all the cre- 
ditors ; and that all and singular the proceedings aforesaid were pursuant 
to and in conformity with the law of Scotland ; whereby and by reason of 
the premises, the defendant was absolutely discharged from the cause of ac^ 
tion. Replication, that the defendant is not discharged modo et forma. 
Held, first, that by this plea the law of Scotland was put in issue : secondly, 
that it did not disclose a defence by the law of England, as it did not ap- 
pear that the plaintiff had executed the deed, or induced any other creditor 
to do so, or in any way precluded himself firom suing on the original debt. 
—Woodham v. Edwardt, 1 N. & P. 207. 

2. {Evidence of contract of charter-'party made abroad.) A charter-party 
was entered into at Java. By the law of Holland, which is in force there, 
the parties, on entering into such a contract, go before a notary public ; 
he makes an entry in his books, which the parties sign, and he makes out 
copies from time to time, when requested, which he delivers to the parties. 
These copies are received in evidence in the Courts of Holland, but at 
Java the notary's book itself must be produced : Held, that the copies 
could not be received in evidence in the Courts in England (no proof 
being given when they were made), either on the ground of the notary's 
being a public officer, whose duty it was to make copies, or of his being the 
agent of the parties, by whose acts they had agreed to be bound. (6 M. 
& Sel. 34^ 39.)--Broion v. Thornton, 1 N. & P. 339. 

FRAUDS, STATUTE OF. 

{Parol contract for sale of interest in land, when avoided.) Where a party 
had purchased, by a verbal contract, a growing crop of grass, with I berly 
to go on the close wherein it grew, for the purpose of cutting and carrying 
it away : Held, that he could not maintain trespass against the seller for 
taking away his horse and cart from the close, which he had brought there 
for the piurpose of carrying away the grass; for that this was, in substance, 
an action charging the defendant on the contract, within s. 4 of the Statute 
of Frauds. 

A contract for the sale of an interest in land, without a note in writing, 
may operate as a licence, so as to excuse the entry of the purchaser on the 
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land, but it cannot be made available in any way a» a contract, (6 East, 
611 ; 7 T. R. 201 ; 10 B. & Cr. 664.)^Carriiigfoft v. Rooit, 2 M. & W. 
248. 

GRAND JURY. 

{Formation of) A grand jury ought not to consist of more than 23 persons. 
But where a greater number are sworn on a grand jury, and a bHI of indict- 
ment iff found by them, to which the defendant pleads and is found guilty, 
the Court of K. 6. will not on motion quash the indictment. The defendant 
, may, if the fact of such greater number appears on the caption of the 
indictment, bring error in law ; if it does not, he may bring error in fiict. 
(Selw. N. P. 1066; 2 Hawk. P. C. 299,651; 2 Burr. 1088; 2 Hale, 
P. C. 154, 161 ; Co. Litt. 126 b.) 

The Court will not receive an affidavit of a grand juror as to what passed 
in the grand jury room, on the subject of a bill of indictment.— Hejr v. 
Mar$h, 1 N. & P. 187. 

HABEAS CORPUS. 

{Service on party abroad.) Where a writ of habeas corpus had been served 
on a party in France, and not obeyed, the Court refused to grant a nile 
absolute in the first instance for an attachment against such party, though 
the proceeding was recognized and ordered to be obeyed by the French 
tribunals; nor would the Court grant its warrant to apprehend the party 
for his contempt, under the 5^ Geo. 3, c. 100, s. 2,— Exp. Wyutt, 5 D. 
P. C. 389, 

HALF PAY. See Pension. 

HIGHWAY. 

1. {Order for stopping up,) An order of justices, under 55 Geo. 3, c. 68, 
stopping up more than one highway, is void. So is such an order stopping 
up part only of a highway. And justices have no authority to narrow a 
highway. (1 East, 64 ; 10 B. & C. 477.) 

Semble, justices have no power to stop up a road out of the divisioo or 
hundred for which they act. — Rex v. Inhabitants of MUverton, 1 N. & P* 
179. 

2. {Indictment for non-repair — Pleadings,) In a plea by a parish to an in- 
dictment for non-repair of a highway, the defendants must show, not 
merely that they are not liable, but who is liable to repair. 

A plea to such indictment alleged, that within the parish, from time 
immemorial, there was a township £. ; that part of ike highway was 
within £. ; and that the inhabitants of such townsh^, finm time imme- 
morial, ought to have repaired, and still of right ought to repair, all the 
common highways within the said township that would otherwise he 
repairable by the inhabitants of the parish at large, and that the inha- 
bitants of the parbh had not repaired, and ought not to repair, the highway 
within the township. The plea concluded by stating, that by reason of 
the premises, the inhabitants of the township ought to have repaired the 
highway, and that the inhabitants of the parish ought not to be charged 
with the repairing : but it did not state that the road was one which, but for 
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the cuBtom, the parish would be liable to repair. The replication took 
issue on the custom. After verdict for the defendants : Held, that the 
crown was not entitled to judgment non obstante veredicto, because it did 
not appear that the parish was liable ; but that for want of the above 
averment the judgment ought to be arrested. (1 B. & Aid. 348 ; 2 Wms. 
Saunders, 159, c; 1 Sid. 140; 1 Mod. 112.}— -Rex v. Inhabitants of 
Eastingtan, 1 N. & P. 193. 

3. The Court of K. B. confirmed, its former judgment in the case of Rex v. 
Cumberworth, 3 B. & Ad. 108. — Rex v. Inhabitants of Cumberworthy 1 
N. & P. 197. 

4. (Indictment for obstructing — Costs — Certiorari.) The Court of K. B. 
caiyiot grant the prosecutor of an indictment for obstructing a highway his 
costs at sessions, which have been rendered useless in consequence of the 
defendant obtaining a certiorari for the removal of the indictment, no 
notice of the writ having been given until after the defendant had given 
notice of trial, and the expenses had been incurred, although the writ had 
issued long before. (1 B. & C. 143; 13 Price, 449; 1 Ad. & E. 603.)— 
Rex V. Higgins, 6 D. P. C. 375. 

And see Costs, 4. 

HUSBAND AND WIFE. 

1. {Liability of husband for necessaries to toi/e.) A husband, who had s^m- 
rated from his wife^^ agreed that a deed of separation should be prepared 
and executed : Held, that the husband was not liable for the expenses of 
his wife's trustee in procuring a counterpart to be prepared and executed, 
in the absence of any promise by him to pay that expense. — Ladd y, Lynn, 
2 M. & W. 265. 

2. {Liability of husband for money lent to wife.) In the absence of an express 
promise, assumpsit is not maintainable against a husband for money either 
lent to the wife to conduct, or actually laid out by a stranger in conducting, 
at the wife's request, an indictment against the husband for an assault on 
the wife. (3 Camp. 326; 1 M*C1. & Y. 269; 1 P. Wms. 483.)— . 
Grindell v. Godmand, 1 N. & P. 168. 

And see Insolvent, 2. 

INDICTMENT. 

1. (Conclusion contrct formam statuti.) It is no objection to a conviction of 
V manslaughter, on an indictment for murder, that the indictment does not 

conclude contrk formam statuti. — Rex v. Chatburn, Moo. C. C. R. 403 ; 
Rex V. Rushworth, ib. 404 ; Rex v. Berry, 1 M. & Rob. 463. 

2. (Joinder of counts against accessories,) A count charging A, and B. with 
stealing, and C. with receiving part of the stolen property, and D. with ' 
receiving other part, may be joined with a count charging C. and D. with 
the substantive felony of jointly receiving the whole, and with counts 
charging C. and D. separately with the substantive felony of each re- 
ceiving part ; and it will be no objection that C. and D. each received part 
unconnectedly with the other.— jKej: v. HartaU, 7 C. & P. 475. 
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INFANT. 

(Necessaries — Evidence.) Where the issue is, whether goods sold to an infimt 
were necessaries, evidence is admissible to show that the infant, at the time 
of the sale, was already supplied with a sufficient quantity of that descrip- 
tion of goods. (1 Esp. 2U, )—Bitrkhardl v. Angentein,! M. & Rob. 458. 

INSOLVENT. 

1. {Construction of Insolvent Act — Fraudulent assignment,) The 32d sec- 
tion of the Insolvent Debtors* Act, 7 Geo. 4, c. 57, does not apply only to 
such assignments and transfers as are made within three months before 
the commencement of the imprisonment, or during the continuance of such 
imprisonment, but extends to assignments made at any time, if made 
with the view or intention of petitioning the Court for the insolvent'^ dis- 
charge.— Bec/cc V. Smith, 2 M. & W. 191. 

2. {Apparent ownership,) The goods of a woman married to and living with 
an insolvei^t as his wife, he having a former wife living, do not pass to his 
assignees, (although they were in his possession), if she was ignorant of the 
former marriage. But if she has allowed him the control and manage- 
ment of her property after discovery of the former niarriage, such property 
passes to his assignees. — Miller v. DemetZf 1 M. & Rob. 479. 

INSURANCE. 

1. (Average,) Insurance on a ship, V ., with the usual warranty asio average. 
The ship having come into collision with another ship, and proceedings being 
instituted for the damage to the latter, the matter was reined to arbi- 
trators, who awarded that each ship should bear half of the aggregate loss. 
The ship V., on the settlement, had to pay a balance to the other ship: 
Held, not to be a loss to which the underwriters were liable : Held, alM) 
that the expense of the provisions and wages of the crew of V., during the 
time that she was detained in repairing damage done to herself by perils of 
the sea, were not such a loss. (1 Park. Ins. 89, 1 T. R. 132.)— De Vaux 
V. Salvador, 1 Ad. & E. 420. 

2. (Consolidation.) Wliere 60 actions were pending on a policy on a ship 
which had been insured to a very large amount, and a consolidation rule 
had been entered into, in which the plaintiff and the other defendants 
agreed to be bound by the decision in the present action ; the plaintif 
having recovered a verdict, on which a rule nisi had beeQ obtained &r a 

' new trial, the Court refused to order the defendant to pay the amount 
recovered against him into Court, or to invest it, 6uch application being 
made on the ground that the great arrear of causes in the new trial paper 
would prevent the rule from coming on for argument for so long a time, 
as greatly to increase the plaintiff's losses and risk. — Ohrlj/ v. Dunbar, 1 
N. & P. 244. 

3. {Against fire — Alteratior^ of risk — Misdescription,) Insurance against 
fire on a granary, with a kiln for drying com attached. One condition 
indorsed on the policy stated, that unless the trades carried on in the 
insured premises were accurately described, and if a kiln or any process of 
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fire heat were used and not noticed in the policy, the policy was to be void. 
Another condition stated, that if the risk to which the premises were 
. exposed were by any means increased, notice was to be given to the office, 
and allowed by indorsement on the policy, or otherwise the insurance to 
be void. A cargo of bark having sunk near the premises of the plaintiff 
(the insurer), he allowed the bark to be dried at his kiln gratis, and in con- - 
sequence of the fire at the kiln during this process, which lasted three 
days, the premises were burnt down. In an action against the insiurers, 
the jury found that drying bark was a more dangerous process than 
drying com : Held, first, that a user of the kiln for a different purpose 
than that intended at thb time of the policy did not constitute a misde- 
scription or omission within the first condition. Secondly, that a single 
user of the kiln as a bark kiln, gratis, was not such an alteration or increase 
of the risk as required notice. Thirdly, that the two conditions taken 
together did not amount to a warranty that the plaintifi* would not use the 
kiln for any other purpose than drying corn. Fourthly, that though the 
fire is occasioned by the negligence of the assured, he, not being guilty of 
fraud, may recover. — Shaw v. Robberds, 1 N. & P. 279. 

4. ( What fact$ material to be communicated to insurers,) A policy of in- 
surance on a ship called the King George, at and from Malaga to London, 
warranted to sail on the 10th October, was efiected on the 3rd November 
following. The insurer communicated to the underwriters that the King 
George, and another vessel called the Fruiter, both sailed from Malaga on 
the 10th October, and the underwriters knew that the Fruiter had arrived 
at London some days before ; but the insurer knew also that the captain 
of the Fruiter had seen the King George off* Oporto on the 21st October, 
when they had parted company by reason of a gale coming on ; and this 
fact he did not communicate to the underwriters. The King George was 
lost in a storm, at the entrance of the channel, on the 25th October. In 
an action on the policy, the jury having found for the plaintiff*, and that 
the fact not communicated was not a material one, the Court granted a 
new trial. (1 B. & Aid. 672.)— Ifes^ftwry v. Aberdein, 2 M. & W. 267. 

5. (On life — Warranty against diseases, construction of.) Where a policy of 
insurance on life contained a warranty that the assured ** had not been 
afflicted with, nor was subject to, gout, vertigo, ^^s, &c. :" Held, that such 
warranty was not broken by the fact of the assured's having had an 
epileptic fit in consequence of an accident. To vacate such policy, it 
must be shown that his constitution either was naturally liable to fits, or by 
accident or otherwise had become so liable. — Chattock v. Shawe, 1 M. & 
Rob. 498. 

INTERPLEADER ACT. 

1. A sheriff* having taken goods in execution, which were claimed by a third 
party, obtained an interpleader rule. The parties appeared, and a rule was 
made that the parties should appear in the next term, and maintain or 
relinquish their claims, &c., and that in the meantime the sheriff* should 
continue in possession till further order of the Court, and proceedings 
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against him be stayed; and tbat a feigned issue should be tried between 
the claimants at the next assizes. The issue was tried, and tiie claimant 
obtained a verdict against the' execution creditor. The latter obtained a 
rule for a new trial, which, after the lapse of five terms, was discharged. 
The sheriff had, by direction of the execution creditor, quitted possesnon 
before the rule for a new trial was discharged. The interpleader rule had 
never been enlarged, or in any manner formally continued : Held, that the 
Ck>urt might nevertheless act upon it for the purpose of awarding to the 
successful party his costs of appearing to the sheriff's rule, and costs of 
keeping possession, if properiy incurred. — Lei^ v. Champneyt, 4 Ad. & £. 
365. 

2. When, upon a rule obtained under the Interpleader Act, the execution 
creditor did not appear, and it was doubtful whether the sheriff, who bad 
acted under his express direction, had not misconducted himself subse- 
quently to the seizure, the Court made an order that the execution creditor 
should be barred against the claimant, and the goods restored to tiie 
latter ; the claimant to be at liberty to bring an issue against the sherifffor 
misconduct, pro\aded it should turn out he had been guilty of any; and 
also, if there had been any misconduct in the execution creditor in giving 
directions to the sheriff, to bring an action against him. — Lewis v. Jtmetf 2 
M. & W. 203. 

3. (Costs.) If an order for an issue is made at chambers by a single judge 
for the relief of the sheriff Under the Interpleader Act, it is necessary for 
the successful party to come to the Court to obtain an order for his costs. 
— Ma«Aeu?5 V. Sims, 5 D. P. C. 234. 

4. Where a plaintiff in an issue directed under the Intei'pleader Act does not . 
proceed to the trial of it, the Court will not permit another person's name 
to be substituted as plaintifi^ without making the originally appointed 
plaintiff a party to the rule.— Lydal v. Biddle, 5 D. P. C. 244. 

5. The Court has no power under the act to dispose summarily of the matter 
in dispute between the parties who appear on the sheriff's rule, without 
the consent of both the plaintiff and the claimant — Curlewis v. Pocockf 5 
D. P. C. 381. 

6. (Costs.) On a sheriff's rule, he is not entitled to costs, although the exe- 
cution creditor does not appear. — Beswick v. Thomas, 5 D. P* C. 458. 

LANDLORD AND TENANT. 

1. (Determination of tenancy-^Waiver^— Evidence.) To a declaration for 
rent of a coal-mine, the defendant pleaded a determination of the tenancy 
by notice to quit, and the plaintiff replied a waiver of such notice, which 
was denied : Held, that it was properiy lefl to the jury to say whether a 
continuance to work the mine for a short time after the expiration of the 
notice, was intended by the defendants as a waiver of the notice. No 
continuance of the tenancy is necessarily implied from the mere fact of a 
tenant's continuing in possession after the expiration of a notice to quit 
given by him. (4 Campb. 275 ; 1 T. R. 159.) 

A. and B., partners, carrying on business under the name of the'L. 
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Coal Company, and being lessees of a coal mine, gave notice to quit, and 
after the expiration of such notice continued for a short time to work the 
mine. Afterwards A . and C. carried on the same general business under 
the same name, and without any public notification of the change in the 
. firm. In an action against A. and B. for rent due subsequent to the expi- 
ration of the notice, a letter from the agent of A. and C, respecting die 
subsequent working, was held not admissible to show that A. and B. in- 
tended, in so doing, to waive the notice and continue the tenancy. — Jones 
V. Sheares, 6 N. & M. 428. 

2. (Creation qf tenancy,) In December, 1819, A.'s father was tenant of a 
farm of the plaintiff, till the following Lady-day. The plaintiff's steward, in 
the month of December, proposed to let the farm, and read from a printed 
paper the terms of the letting. A. was present, and assented to these 
terms, agreeing to succeed his father at Lady-day ; but no writing was 
signed. He did then enter, and continued tenant till his death ; after 
which the defendants, his executors, occupied and paid rent. At the foot 
of the printed paper of terms was written a memorandum, signed by the 
plaintiff's attorney, who was present at the letting, beginning— << A. B., as 
agent of the plaintifi) agrees to let, and C. D. agrees to take" — and going 
on to state the farm, the rent, and when payable, and that the term was 
for a year certain from Lady-day, and so from year to year until notice to 
quit given : Held, that the agreement, followed by entry and payment of 
renty created a tenancy on the terms contained in the printed^ paper and 
memorandum; and that the attorney (the witness) might refer to them to 
show what were the terms of the demise.— Lorcf BoUon v. Tomlin^ 1 N. 
& P. 247. 

3. ( Fraudulent removal — Evidence.) In trespass for breaking and entering 
the plaintiff's house and taking his goods, the defendant pleaded, first, not 
guilty ; secondly, that the goods were not the plaintiff's ; thirdly, as to the 
breaking, that R. was in arrear to W. for rent, and had fraudulently re* 
moved his goods to the plaintiff's house, and that the defendants, as ser- 
vants of W., distrained the goods. At the trial the plaintiff proved the 
trespass, and the defendant went into evidence of the fraudulent removal : 
Held, that the plaintiff might, in reply, go into evidence to show that W. 
had parted with his estate before the removal of the goods. 

A landlord has no right to follow the goods of a tenant, who has con- 
veyed them away after the tenancy has expired, by reason of the landloi-d 
having conveyed away his reversion. 

The answer of A. and B. to a bill in e^ity, filed by a third party, 

* stating that A. has conveyed a reversion to B., is evidence against B. that 

he has done so ; and if the answer refers to a deed, that does not make it 

necessary to give a notice to produce the deed.— ilsAwore v. Hardy, 7 C. 

& P. 501. 

LAND TAX. 

The King's dock yards are not assessable to the land tax. — Attorney Ge- 
neral V. mil, 2 M. & W. 159. 
VOL. XVII. F F 
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LARCENY. 

1. Indictment for stealing two hones in Kent; the only evidence of stealing 
in Rent was, that tlie constable having taken the prisoner in Surrey, and 
the prisoner having oflered on some pretence to go to a place in Kent, 
the constable and the prisoner rode the horses there, and the prisoner 
escaped, leaving the horses with the constable : Held, not sufficient- 
ilex V. SymmondSy Moo. C. C. R. 408. 

2. Indictment for stealing a copper pipe fixed to the dwelling-house of A. and 
B.^ is not supported by proof of stealing a pipe fixed to two rooms, of 
which A. and B. are separate tenants, in the same house. — Rex v. Finch, 
Moo. C. C. R. 418. 

3. It is not larceny for miners employed to bring ore to the surface, and paid 
by the owners according to the quantity produced, to remove fix>m Ae 
heaps of other miners ore produced by them, and add it to their own, in 
order to increase their wages, the ore still remaining in the possession of 
the owners.— Rei- v. Webb, Moo. C. C. R. 431. 

4. The prisoner, occasionally employed as a clerk to the prosecutors, having 
received from them achecque on their bankers, payable to a creditor, for the 
purpose of giving it to the creditor, appropriated it to his own use : Held 
a larceny of the checque.— Hex v. Metcalf, Moo. C. C. R. 433. 

5. The prisoner had received the pro^ecutcH^s horse to be agisted, and after a 
short time sold it: Held, not haeeny.^Rex v. Smith, Moo. C. C. R. 473. 

6. {Property in the goods.) A.'s wife was employed by her father to sell 
sheep, and receive the amount at R. ; she did so, but before she left R., 
a note which she had received in payment was stolen from her : Held, 
properly described as the property of her husband. — Rejc v. Roberts, 7 C 
& P. 485. 

LEASE. 

( Whether instrument is a lease or agreementfor a lease,) An instrument will 
operate as a lease, or as an agreement for a lease, according to the inten- 
tion to be collected from the whole instrument. And where, notwithstand- 
ing the instniment gave the tenant immediate right of possession, &c., 
it contained a proviso declaring that the instrument was not to operate 
fiirther than as an agreement for a lease, it was held that it could only be 
treated as such. — P erring v. Brook, 1 M. & Rob. 510. 

LEVARI FACIAS. See Practice, 36. 
LIBEL. 

1. (Declaration — StrUcing out superfiuout averments, S^c,) Superfluous aver-. 
ments and innuendos in libel ought not to be struck out at the instance of 
the plaintiff^ at nisi prius. — Prudhomme v. Fraser, 1 Moo. & Rob. 435. 

2. {Evidence of previous counter-libels.) In libel, previous libels of the plain- 
tifi^ shown to be the provocation of that charged, are admissible in mitigS' 
tion of damages. (3 B. & C. 113.)— Watts v. Fraser, 1 M. & Rob. 449; 
Moore v. Oastler, ib. 451, n. 

3. {Privileged communication.) Charges made by a rate-payer against the 
constable of a district, to a meeting of rate-payers met to' investigate the 
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constable's disposal of the money of the inhabitants, are privileged, and 
may be made hy letter, if the party be prevented from attending. The 
party alleging such letter to be libellous must prove the absencQ to have 
been wilful. — Spencer v. Amerton, 1 M. & Rob. 470. 

LIMITATION ACT. 

W. permitted J. to occupy land, of which he (W.) was seised in fee, for 
twenty years, up to J.*s death in 1831 ; W. died in September, 1833 ; and 
the defendant, who was the son and heir-at-law of J., occupied until 1836. 
On ejectment brought by the devisees of W., the jury found that the pos- 
session of J. was not adverse to W. : Held, that the right of action was 
not barred by the 3 & 4 Will. 4, c. 27, ss. 2 & 7, but was saved by s. 15 of 
that act, the action being brought within five years from the passing of 
the act — Doe d. Burgess v. lliompsm, 1 N. & f. 215. 

LIMITATIONS, STATUTE OF. 

The fact of its appearing by the plaintiff's particulars that the debt is barred 
by the statute of limitations, is no ground for discharging a defendant out 
of custody on mesne process.— Merceron v. Merceron, 5 D. P. C. 271. 
And see Stamp, 1 . 

LONDON DOCK ACT. 

{Compensation under,) Under the London Dock Act, persons having an 
estate or interest not less than from year to year in houses, &c., who should 
be injured in such estate or interest by any of the works authorized by the 
act, were to bo compensated by the dock company : Held, that the com- 
pany were not liable for compensation to the owner of a house occupied as 
a tavern, the pecuniary value of which was lessened by reason of a destruc- 
tion of the neighbourhood by the works, duly authorized, of the company, 
where the house, though less valuable as a tavern or shop, was not rendered 
less valuable as a private residence. (2 Bing. N. C. 281 ; 9 B. & C. 879.) 
^Rex V. London Dock Company, 6 N. & M. 390. 

MALICIOUS ARREST. 

(Ofaltomey,) If A. wilfully and maliciously cause B., an attorney, to be 
arrested on mesne, process, knowing him to be an attorney, an action on 
the case lies against A. for causing such arrest ; and the fact of A. having 
a good cause of action against B. for a lai^ sum, will be no defence. 

In an action for a malicious arrest, the question is, whether the original 
plaintiff had a probable cause of action for the amount for which he ar- 
rested, not whether he had a probable cause of action in the particular 

• form of action brought. Thus, where C. had a good cause of action on^a 
covenant for a sum of 1150/. against A. and B., separately but not jointly, 
and he sued A. and B. jointly, and arrested B. for that amount ; it was 
held that B. could not sue him for a malicious arrest. 

An averment in the declaration that the plaintiff was arrested, is satisfied 
by proof of a detainer.-^Whallei/ v. Pepper, 7 C. & P. 506. 

MALICIOUS TRESPASS ACT. 

Goods remain in " a stage, proceasj or progress of manufacture," within the 

pp2 



424 Digest of Cases. 

meaning of the 7 & 8 G. 4, c. 30, s. 3, though the texture be complete, 
if they be not yet brought into a condition fit for sale. — Rex v. Woodheady 

1 M. & Rob. 549. 

• 

MANDAMUS. 

{To steward of manor to enrol deed of ditpotUion.) In applying for a man- 
damus to the steward of a manor to enrol a deed of disposition, pursuant 
to 3 & 4 W. 4, c. 74, 8. 53, it is not necessary to annex a copy of the deed 
itself, if the contents are stated in the affidavit. — Crosby v. ForteKue^ 5 
D. P. C. 273. 

And see Municipal Corporation Act; Patent; Pension. 

MANOR. See Bridge. 

MASTER AND SERVANT. 

In an action for damage done through negligent driving of a carriage and 
horses let to hire, and driven by the servants of the owner. Lord Abinger, 
C. B. held that it was a question for the jury whether the servants were 
acting as the servants of the party hiring, or of the owner; expressing his 
opinion that the Court of K. B. had pursued an erroneous course when 
they allowed the question to be discussed as matter of law, in the case of 
Laugher V. Pointer, 5 B. & C. 547.— Brofy v. GileSy 1 M. & Rob. 494. 

MINES. 

{Action for use and occupation of minerals,) An action for use and occupa- 
tion lies, under 11 G. 2, c. 19, vtgon a parol demise of the minerals lying 
in the lands of the lessor, coupled with actual entry. (2 B. & Aid. 724, 
Co. Litt. 6 a.)— -Jowes v. Reynolds, 6 N. & M. 441. 

MISDEMEANOR. 

{Right of traverse in,) A party acquitted of a felony, for which he has 
been committed or held to bail more than 20 days, is entitled to traverse, 
on an indictment being preferred against him for the same transaction as a 
misdemeanor. (3 C. & P. 222.)— Re* v. Williams, 1 M. & Rob. 503. 

MONEY HAD AND RECEIVED. 

( To receive money paid under protest,) A certificated bankrupt, being arrested 
on a ca, sa. for a debt proveable under the commission, p^d the money 
under a protest, stating his bankruptcy and certificate, and warning the 
sheriff that he should apply to the Court to have the money paid back : 
Held, that this was not such a payment of money under legal process, 
with knowledge of the facts, as precluded the bankrupt from recovering 
back the money. — Payne v. Chapman, 4 Ad. & E. 365. 

And see Trover, 2. 

MORTGAGOR AND MORTGAGEE. 

{Estoppel on mortgagor.) A., seised in fee of an undivided moiety of 
lands, and holding the other moiety as tenant to B., mortgages the entirety 
to C. Subsequently B. recovers his moiety in ejectment against A., and 
afterwards grants A. a lease for 14 years. In ejectment by C. against A., 
A. is estopped from setting up the lease from B. — Doe d. Old v. Vickers, 
6 N. & M. 437. 
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MUNICIPAL CORPORATION ACT. 

{Revision of hurgess lists — Mandamus,) Where the names of certain bur- 
gesses, duly qualified in all other respects, were objected to and expunged 
from the burgess lists by the mayor and assessors on revision, on accouut 
of the non-payment of the shilling required by the 2 W. 4, c. 45, s. 56, 
the Court of K. B. considered that they had no power to grant a manda- 
mus to insert the names. — "Rex v. Mayor of Hi/the, 1 N. & P. 239. 

And see Bribery. 

MURDER. 

1. (^Indictment — Name by reputation.) Indictment for murder of a female 
bastard child, whose name was to the jurors unknown. The child had 
not been baptized, but the prisoner (the mother), had said she should like 
it to be called Mary Ann, and at another time Little Mary, The father 
was a Baptist : Held, that the child had not acquired a name by reputation, 
and that the indictment was good. — Rex v. Smith, Moo. C. C. R. 402. 

2. {Same.) An illegitimate child three weeks old, which had been baptized 
by the name of £liza, without any surname, was described in the indictment 
as Eliza Waters, Waters being her mother's name : Held a misdescription, 
the child not having acquired such name by reputation. — Rex v. Waters, 
Moo. C. C. R. 457. 

And see Indictment, 1. 

ORDER OF JUSTICES. 

{Notice of appeal agaimt.) Where notice of appeal against an order of two 
justices is required to foe given to such justices, service of notice on one 
only is sufficient. — Rex v. Justices of Staffordshire, 6 N. & M. 477. 

ORDER OF REMOVAL. 

1 . ( What residence makes a party removable.) A poor person legally settled 
in parish A., who having come into parish B. animo morandi, there meets 
with an accident, such as to make it dangerous actually to remove him, or 
to take him before a magistrate for examination as to his settlement, and in 
consequence becomes chargeable, cannot be regarded as canuU poor; and 
an order for his removal may be made and suspended under the 35 G. 3, 
c. 101, 88. 1 & 2 : and being so made and suspended, parish A. is bound 
to pay to the officers of parish B. expenses incurred by them in curing 
and maintaining the pauper during the suspension of the order of removal. 
(10 East, 25.)-'Rex v. Inhabitants of Oldland, 6 N. & M. 529. 

2. {Appeal — Stamping assignment of indenture of apprenticeship,) Pending 
an appeal at sessions against an order of removal on a settlement by service 
under an unstamped agreement indorsed on an indenture of apprentice- 
ship, the overseers of the req>ondent township applied for a mandamus to 
the overseers of the appellant township to produce the assignment to be 
stamped. The Court refused the writ.— JRcjt v. Overseers of Westowe, 
IN. &P,223. 

OVERSEER. 

{Liability of, for supply of good$ to poor.) A parish officer who suppliea 
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goods, for 1)18 own profit to an individual pauper, is not liaUe to the penalty 
imposed by the 55 Geo. 3, c. 137, s. 6. 

Quare, whether that clause is impliedly repealed by the 4 & 5 WiU. 4, 
c. 76, s. 77. (3 R & Aid. 145 ; 8 Taunt 239; 1 D. & R. 397 ; I Ad. 
& £11. 5U,)'^HeTHkrsoH v. Skerhtmte, 2 M. & W. 236. 

PARENT AND CHILD. 

{Liabiliti/ of father for necesBaries supplied to child,) Where a child was 
delivered by its father to B., the wife of A., on an undertaking that the 
father should not be called upon for its maintainance, and the child re- 
mained with B. many years, both before and after the death of A. : Held, 
that no action could be maintained by B. against the fether for necessaries 
supplied by her to the child, although the child had at different times, 
without the father's knowledge, been taken out of and returned to the 
custody of B. by its mother, who bad eloped from the fothw, and was 
living with an adulterer. 

Quare, whether at common law a father is bound to provide his legiti- 
mate children with the necessarifs of life, so as to give a right of action 
against him to a stranger, who aiqiiilies the child with necessaries on the 
father's refusal to do so. (3 Esp. 250; 1 C. & P. 15; 1 Bl. Comm. 447; 
2 Ld. Raym. 699,)— Urmston v. Newcomen, 6 N. & M. 454. 

PARISH CLERK. See Settlement, 1. 

PARTICULARS OF DEMAND. 

1 . ( How far they limit defendant in evidence — Fayment into Court.) If to a 
declaration in the ordinary form, in indebitatus assumpsit, with particulars 
containing various causes of action, the defenda&t pleads payment into 
Court, he is not precluded by that plea from contesting his liability in 
respect of any items beyond the amount paid into Court; as the particu- 
lars are not to he considered as part of the declaration. (4 B. & Ad. 673.) 
—Booth V. HouHo-d, 5 D. P. C. 439. 

2. The particulars were for goods sold on the 6th Jauuaiy ; the evidence was 
of goods sold on the 28 th May. The Court refused to set aside a verdict 
for the plaintiff, all other accounts between the parties having been settled. 
--Flemming v. Crisp, 5 D. P. C. 454. 

PARTNERSHIP. 

Where two persons are in partnership, the presumption, in tlie absence of 
evidence to the contrary, is, that they are interested in the partnership 
stock in equal moieties. — Ftarar v. Besn^ek, 1 M. & Rob^ 527. 

PATENT. 

{Mandamus to enforce rights qf patentee,) In a patent for an invention, it 
was stipulated that the patentee should supply for his majesty's service so 
much of the invented article as should be required, at such reasonable 
prices and terms as should be settled for that purpose by the Admiralty. 
The patentee allowed the article to be made at the royal dock-yards, and 
at the request of the Navy Board, gave instructions for the guidance of the 
smiths there, without stipulating for any reoompease for the use of ihe 
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patent : Held, t%at a mandamus would not lie to the Admiralty to fix a 
price to be paid to the patentee.— £i7>. Fering, 6 N. & M. 472. 
And see Witness, 3. 

PAYMENT. See Cheque. 

PAYMENT INTO COURT. See Particulars op DeHand, 1 ; Prac- 
tice, 25. 

PENSION. 

1. {Under 3 O. 4, c. 113, mandamus to enforce paymmt of.) The tords of 
the Treasury may at any time, at its discretion, revoke the grant of a su- 
perannuation allowance under the above act, and such discretion cannot be 
questioned in a Court of Law. No mandamus lies, therefore, to compel 
them to submit a vote to parliament for such allowance, or to issue a 
minute for its payment. 

And they have no power, under 50 G. 3, c. 117, and 3 G. 4, c. 113, 
to grant pensionsybr life to superannuated and retured officers in the public 
service. (5 N. & M. 589.)— RcJ? v. Lords of the Treasury ^ 6 N. & M. 
505, 508. 

2. A naval officer on half pay has no such legal right to the half pay that a 
mandamus can issue to the Lords of the Admiralty, requiring them to pay 
to his executor arrears of half pay which accrued during his life-time. — 
Exp. Rkketts, 6 N. & M. 523. 

PERJURY. 

(^Indictment — Assignment of perjury in affidavit.) An indictment for per- 
jury, assigned on an affidavit made for the purpose of setting aside a judg- 
ment signed since the rules of H. T. 4 W. 4, alleged that the judgment 
was entered up " in or as of" Trinity Term, 5 W. 4 : Held bad ; and the 
judge refused to amend it under the 9 G. 4, c. 15. — Rex v. Cooke^ 7 C. & 
P. 559. 

PLEADING. 

1. (Issue informally joined, when to he taken advantage of.) To an action of 
trespass for false imprisonment, the defendant pleaded leave and license ; 
to which plaintiff replied de injuria, concluding to the country, without an 
** Ste."; and no issue was joined on this. There were also picas of justi- 
fication, which were replied to, and issues joined on the replications : — 
Held, that the defendant could not take advantage of the above informality^ 
after trial and verdict for the plaintiff. (2 Wms. Saund. 319, a, note 6.)— 
StockdaU V. Chapman^ 4 Ad. & £. 419. 

2. {Several pleas.) In trespass gu. cl.fr,, two pleas, the one justifying under 
a custom for tinners to make trenches in lands for conveying water for the 
better working of a stannary, and the other alleging the custom to be 
upon making compensation for the injury done, were held not to be plead- 
able together, within the new rules. (1 M. & W. 16.) — Bastard v.Smithi 
1 N. & P. 242. 
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3. {Joinder of coUnls in auuntpsU.) A count for work done by the plaintiff 
as administrator, may be joined with counts for goods sold and work done 
by the intestate, on promises to him,-^ Edwards y. Grace, 2 M. & W. 190; 
5 D. P. C. 302. 

4. (Marginal note to demurrer,) If a special demuirer be delivered without 
a marginal note of the matter intended to be argued, the Court will set it 
aside. But it u sufficient if it state that the points intended^to be aiigued 
are those stated in the demurrer itself. — Lindia v. Potnu/, 2 M. & W. 240; 
5 D. P. C. 459 ; and see Berridge v. Priestley, 5 D. P. C. 306. 

5. ( Rule to strike out counts, form of,) A rule to strike out any of tlie 
counts of a declaration must be drawn up on reading the declaration, or 
on an affidavit stating the nature and effect' of the different counts. — Roy 
V. Bristowe, 2 M. & W. 241 ; 5 D. P. C. 452. 

6. ( What plea antounts to general issue,) A special plea to an action on 
an attorney's bill, which sets up as a defence that the plaintiff conducted 
the business so negligently and unskilfully as to be useless to the defendant, 
—or, that it was done under an indemnity from the plaintiff iagainst costs 
and expenses, — is bad on special demurrer, as amounting to the general 
issae.—HiU v. Allen, 2 M. & W. 283; 5 D. P. C. 470. 

7. On a plea that the defendant did not make the promissory note mentioned 
in the declaration, the defendant cannot give in evidence that he was of 
imbecile mind at the time when he made it. — Harrison v. Richardson, 1 
M. & Rob. 504. 

8. Quare, whether, in an action of debt, where the defendaut pleads pay- 
ment, and does not appear to support his plea, the plaintiff is bound to 
prove the amount of his debt, or is entitled, without proof, to a verdict for 
the amount claimed in the particulars.— ilfocin^osA v. WeiUer^ 1 M.&Rob. 
506. 

9. {Effect of not guilty, in action on warranty.) The plea of not guilty, to 
an action on the case for a deceitful warranty of soundness, put in issue 
both the warranty and the imsoundness.— iS/^encer v. Dawson, 1 M. & Rot. 
553. 

10. {Plea puis darrein continuance, when receivable.) The judge at nisi 
prius is bound to receive a plea puis darrein continuance, good in form, and 
verified by affidavit, there being also an affidavit under the rule of Hil. T. 
4 W. 4, s. 2, though there may be reason to believe that it is pleaded for 
delay.— Corporation ofLudUrw v. Tyler, 7 C. & P. 537; 

11. {Several pleas.) Where a plaintiff has consented to a rule to plead se- 
veral matters, the Court will not entertain an application to set aside any 
of those pleas. — Howen v. Carr, 5 D. P. C. 305. 

12. {Averment of promise in assumpsit on bill or note-- Demurrer, when too 
large.) The rule of Trin. T. 4 W. 4, as to the averment of the promise 
where there is a count against the maker of note or a<kJeptor of a biU} ad 
also the common counts, applies only to the latter. 
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Where a demurrer to a declaration is too large, the Court will give judg- 
ment for the plaintiff. In such case, tlie plaintiff should enter a' nolle 
prosequi as to the counts which are had, or the defendant may bring a writ 
of error. — Wainwright y. Johnson, 5 D. P. C. 317. 

13. In an action by indorsee against indorser of a bill of exchange, a plea 
that the defendant did not draw the bill, is not a nullity, so as to entitle 
the plaintiff to sign judgment. — Allen v. Walker, 5 D. P. C. 460. 

And see Libel, Tender. 

PLEADING,' IN CRIMINAL CASES. 

1. (^Plea of auter/ois acquit) Plea by one prisoner, indicted singly for re- 
ceiving stolen goods, auterfois acquit under an indictment against him and 
four others, on which one was convicted, and the prisoner and the three 
others were convicted, held good. 

Semhle, an indictment stated to hav^ been found an the oath or affir- 
mation of A. B., &c. then and there sworn or charged as jurors, &c. with- 
out saying who were sworn and who affirmed, and that the latter were 
entitled to serve on their affirmation, is bad. — Rex v. Damn, Moo. C. C. R. 
424. 

2. {Same.) An acquittal on an indictment for having been present aiding 
and abetting in a felony, is no bar to an indictment charging the party as 
accessory before the fact. — Bex v. Birchenough, Moo. C. C. R. 477 ; 7 
C. & P. 575. 

POOR LAWS' AMENDMENT. ACT. 

{Authatity of Poor Law Commissioners — Election of Guardians.) The Poor 
Law Commissioners have no power, under the 4 & 5 W. 4, c. 76, s. 39, 
to make an order for the election of a Board of Guardians in a parish 
where the administration of the poor laws is already in the hands of a 
Board of Directors under a local act. (Williams, J., dissent iente.) — Rex 
v. Poor Law Commissioners, 1 N. & P. 372. [See ante.^ 

POOR RATE. 

1. (Rateability to — Occupation,) Where premises in the parish of A. are 
taken by the overseers of B., and used by them in the employment of the 
poor of B., such overseers are rateable to the relief of the poor of A. The 
unprofitableness of an occupation of premises does not exempt them from 
rateability to the relief of the poor. (5 T. R. 587 ; 3 East, 506.)- Go- 
vernors of the Poor of Bristol v. Wait, 6 N. & M. 383.) * 

2. By a local act, the rector, churchwardens, &c. of a parish were autho- 
rized to make tlu'ee distinct rates on all persons who should inhabit, hold, 
occupy, possess, or enjoy any land, house, shop, warehouse, or other build- 
ing, tenement, or hereditament ; viz. one rate for the relief of the poor 
and for the repair of the church, and another for cleansing, lighting, 
and repairing the streets, &c. of the parish ; such last-mentioned rate to 
be a pound rate on the aimual rent or value of all messuages, lands, tene- 
ments, and hereditaments, as should be held or occupied within the parish : 
Held, that the word << hereditament" meant such hereditaments only as 
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were the mljeei of actual corporeaUoccupation, and therefore that no in- 
corporeal hereditament was thereby made rateable. — Cokhroohe y. Tkkdl, 
6 N. & M. 483. 

POWER, 

{Of appomtmcntj execution of.) By deed between coparceners and their 
husbandly to lead tihe uses of a fine, in order to effect a partition, the 

* share of one coparcener was limited (after life estates to the parents) " to 
the use of the child or children (without words of inheritance) for ever, 
subject nevertheless to such divisions, directions, orders, and appointmeuts 
as the husband by will or deed should think fit to direct or appomt :" 
Held, that these words gave the husband a jwwer to appoint the fee-simple 
to any cme child exduaively, and that such power was well executed by 
indentures of lease and release, expressed to be made in consideratioD of 
money as well as of natural affection. (1 Mod. 189 ; Carth. 232; 1 P. 
Wms. 149 ; 6 Ves. 193.)-~i>oe d. Chadwkk v. Jokrum, 1 M. & Rob. 553. 

PRACTICE. I 

1. (Staying proceedings — Effect of withdrawal of juror,) On a trial in the | 
Exchequer, a juror was withdrawn by consent The plaintiff afterwards | 
sued the defendant in K.B. for the same cause of action. TheCourt | 
stayed die proceedings as being contrary to good faith; although the | 
pknnti^ who had condnded the first cause ifjn himsd^ and was sot a i 
lawyer, deposed that he did not know that the arrangement would debar | 
him from bringing a fresh action. — Moscati v. Lawson, 4 Ad. & Ell. 331. 

2. {As to re-opening rule.) Where a party, arrested for the amount of a bill 
of coats, was discharged out of custody for an irregularity in the anrst, 
on the terms of undertaking to bring no action for the arrest, the circum- 
stance of the bill's being afterwards reduced by taxation to an aooount 
greatly below the sum for which the arrest was made, was hdd no groand 
for re-opening the rule to rdieve him from such undertaking.-^iSAirre/v. 
GresUy, 4 Ad. & Ell. ; 6 N. & M. 446. 

3. {Same.) Where a rule nisi for a prohibition to an inferior Court had 
been discharged, the Court of K. B. reftised to allow the motion to be 
renewed, on affidavits stating matter not before presented to the Court, but 
which existed at the time of the former application. (5 N. & M. 415.)— 
Bodenham v. Ricketts, 6 N. & M. 537. 

4. {Distringas to outlawry,) A distringas, for the purpose of proceeding to 
outlawry, may issue after a writ of summons which has been continued 
by alias and phtries, sued out to save the Statute of Limitations. — JReay ▼• 
Youde, 2 M. & W. 188 ; S. C. nomine Ray v. Dow, 5 D. P. C. 310. 

5. {Altering entry of verdict.) In an undefended action on a mortgage 
deed, the plaintiff's counsel inadvertently took a verdict for the principal 
money only, omitting to include the interest The Court refused to increase 
the verdict.— Ba/ccr v. Brown, 2 M. & W. 199; 5 D. P. C. 313 ; and see 
Hilton V. Fowler, 5 D. P. C. 312. 

& {CowU^mand of notice of trial — RueaUng record.) Where, notice of 
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trial has been given» and is afterwards countermanded, it is not necessary 
to reseal the record, unless the alteration is made to a day ailef the return 
of the Yfni.—Chandkr y.Bezvxtrdy 2 M. & W, 205; 5 D. P. C. 311. 

7. {Judgment for ivant qfpka,) A dedburation was deUvered on the 9th Ja- 
nuary, indorsed to plead in four days, and on the same day the phuntijOT 
demanded a plea. The plaintiff having signed judgment for want of a 
plea, at one o'elock on the 14th : Held, that the judgment was r^;ular. 
(Over-ruling Kemp v. JPywn, 3 D. P. C. 26^.)'^Biuad€U v. Hokmoh, 2M. 
&W.343J 6D. P. C.457. 

8. {Rule for setting aside issue, form of) Where a rule for setting aside 
the issue and notice of trial, on the ground that the former was delivered 
as for trial at the sittings, and the latter before the Secondary, was drawn 
up cm reading the judge's order for trial before the Secondary, the Court 
took judicial notiee that it was an order in the cause, though that was not 
stated in the affidavits.— ^«u;i// v. Baker, 2 M. & W. 272; 5 D. P. C. 
462. 

9. {Judgment for want of plea.) The defendants, after obtaining a week's 
time to plead, took out several summonses, on successive days, for further 
time, the last being returnable on the day after the week's time expired; 
but took no order on either of them. On that same day the plaint^ 
signed judgment: Held regular. — Bass y, Cooper, 2 M. & W. 310. 

10. {Right to begin.) In covenant, the party on whom the affirmative of 
the issue lies is entitled to begin, though the damages are unascer- 
tained. — Reeve v. Underhill, 1 M. & Rob. 440 ; Wootton v. Barton, ib. 
518. 

11. {Same.) In assumpsit for unworkmanlike execution of a contract; plea, 
that the work was properly done, the plaintiff is entitled to begin. — Amos 
V. Hughes, 1 M. & Rob. 464. 

12. {Same.) Where the plaintiff in ejectment claims as heir at law, and'the 
defendant as devisee, if the heirship be admitted, the defendant is entitled 
to begin, though the plaintiff professes to set up an outstanding term as to 
part of the pioperty. — Doe d. Smith v. Smart, 1 M. & Rob. 476. 

13. {Same.) In replevin, any issue in which the affirmative is on the plain- 
tiff, gives him the right to begin. — James v. Salter, 1 M. & Rob. 501. 

14. {Same.) Breach of promise of marriage. Plea, that the plaintifi^ after 
the promise, conducted herself in a lewd, unchaste, and immodest manner : 
Held, that the plaintiff was entitled to begin. — Harrison v. Gouldf 7 C. & 
P. 580. 

15. {Same.) In considering which party ought to begin, it is not so much 
the form of the issue which is to be considered as the substance and 
effect of it; and the judge will consider what is the substantial fact to be 
made out, and on whom it lies to make it out. 

In covenant for not repairing, the defendant pleaded that he did repair, 
and did not suffer the premises to become ruinous, &c., as in the declara- 
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lion mentioned: Held, that the plaintiff must begin.— Soward v. IjCggatt, 
7 C. & P. 613. 

16. {At nisi pritts, where part if conducts his own case.) When a party con- 
ducts Ills own case, and examines his own witnesses, counsel are not al- 
lowed to argue points of law for him. — Moscati v. Lawson, 1 M. & Rob. 
454. 

17. {Adding similiter.) When a record is taken down to trial without any 
issue having been joined by the addition of the similiter, the defect may be 
cured by adding the dmiHter at the trial. If the jury have been sworn 
before the defect is discovered, they should be re-sworn after the similiter 
has been added. — Djfson v. Warris, 1 M. & Rob. 474. 

18. {Impounding documents at nisi prius.) A judge will not order docu- 
ments which have been- given in evidence to be- impounded, unless appli-. 
cation is made for the purpose during the trial of the cause. — Boston v 
Ock/ord, 7 C. & P. 547. 

19. {Defences bif separate counsel.) Where the defendants pleaded a joint 
plea of not guilty, the judge refused to allow the counsel of each defend- 
ant to cross-examine or address the jury separately. — Scale v. EmnSj 7 
C. & P. 593. 

20. {Sending witnesses out of Court,) Either party, at any period of a 
cause, has a right to require that the unexamined witnesses shall be sent 
out of CouTt,—Southei/ v. Nash, 7 C. & P. 632. 

21. {Form of issue.) The omission to transcribe into the issue delivered the 
dates of the pleadings, constitutes a variance of which the defendant is en- 
titled to avail himself after trial, and after the roll is made up, although 
the dates appear on the roll. — Worthington v. Wigley, 5 D. P. C. 209. 

22. {Amendment of order of nisi prius.) The Court in banc has no juiisdic- 
tion to amend an order of nisi prius, until it has been made a rule of 
Court.— Cranch v. Tregoning, 5 D. P. C. 230. 

23. {Summons for time to pleads Stay of proceedings.) A summons for 
time to plead, returnable at ten o'clock in the morning in term time, at 
chambers, operates as a stay of proceedings ; although it is well known 
that a judge does not attend at chambers at that hour. — Byles v. Waller j 
5 D. P. C. 232. 

24. {Judgment as in case of nonsuit.) It a, plaintiff gives notice of trial for a 
sittings earlier than is necessary by the practice of the Court, and he after- 
wards gives another notice of trial for a later sittings, but which is still 
within due time, the defendant is not entitled to judgment as in case of& 
nonsuit, although he has not proceeded to trial under his first notice, nor 
countermanded it. (2 W. Bl. 1298.)— Hunger v. Bligh, 5 D. P. C. 235. 

25. {Judgment as in case of nonsuit — Fdyment of money into Onart.) 
Where money had been paid into Court in satisfaction of the cause of 
action, and there was a replication of damages ultra, and the plaintiff had 
not proceeded to trial pursuant to a peremptory undertaking, the Court, 
on a motion for judgment as in case of a nonsuit, (an excuse being shown 
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for the default) discharged the rule on the plaintiff's undertaking to amend 
his replication, by accepting the money paid into Court, and paying the 
defendant the costs subsequent to the payment into Court — Kellif v. Flint, 
5 D. P. C. 293. 

26. (Service qfrule*) Service of a rule to compute " on the landlady of the 
house at which the defendant lodges," is insufficient. So also " on a 
workman on the defendant's premises." — Salsbury v. Sweetheart, 5 D. 
P.C.243; Hitchcock V, Smith, ib. 2^8. 

27. (Notice of trial.) A notice of trial in due time, according to the prac- 
tice of the Court, is regular, although a previous notice has been given, 
which is void, and has not been countermanded. — Fell v. Tyne, 5 D. P. 

C. 246. 

28. (Service of rule to change the venue,) It is regular to serve a rule to 
change the venue and deliver a plea at the same time, notwithstanding the 
new rules of pleading ; although the issue which must be joined between 
the parties will prevent the plaintiff from giving an undertaking to give 
material evidence in the original county, or from fidfilling it. — Phillips v. 
Chapman, 5 D. P. C. 250. 

29. (Distringas.) To obtain a distringas, it is absolutely necessary that the 
hour should be mentioned at the time of making the appointment.— /i^- 
kinson v. Clean, 5 D. P. C. 252. 

30. (Service of rule.) Service of a rule to compute on a female servant of 
the defendant at his residence, held sufficient. — Thomas v. Lord Ranelagh, 
5 D. P. C. 258. 

31. (Delivery of declaration — Irregularity — Waiver.) Where the declara- 
tion is delivered on the day after that on which it bears date, it is merely 
an irregularity, which was held to be waived by delaying to come to the 
Court from the 26th October to the 9th November. (2 D. P. C. 218; 4 

D. P. C. 293.)— AeimAam v. Hanny, 5 D. P. C. 259, 

32. (Judgfnent for want of plea.) Where a plaintiff had signed an interlocu- 
tory judgment for want of a plea too soon, and given notice of his intention 
to abandon it, but does not actually strike it out, the defendant need not 
come to the Court to set it aside. The Court, however, discharged a rule 
obtained for that purpose without costs.— ilo6i/Mon v. Stoddart, 5 D. P. C. 
266. 

33. (Rule for stay of proceedings, what is in violation of.) The enlargement 
of one rule in a cause is a violation of a subsequent rule in the same cause, 
which is drawn up with a stay of proceedings. — Wyatt v. Prebble, 5 D. 
P. C. 268. 

34. (Stay of proceedings.) The Court will not, on an application to set aside 
a warrant of attorney, and the judgment and execution thereon, direct a 
stay of proceedings in an action against the sheriff for an alleged false re- 
turn to the execution sought to be set aside. — Cassell v. Lord Glengall, 5 
D. P. C. 269. 

35. (Service of rule.) A rule to compute cannot be made absolute on an 
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affidarit that the nde tiin has been left at the lodgmgs of the defendant, 
where he was leired with the writ, if it appears that he had left before the 
nile vSA was obtained: it must 1>e shown that endearours have been 
made to find the defendant withoat success ; then the Court will grant a 
rule nisi that service of the rule, by leaving it at the defendant's last jdaoe 
of abode^ and sticking np a copy at the office, may be deemed good ser- 
vice.— Bfocft V. aotcp, 5 D. P. C. 270. 

36. {Change of attomey-^Levarifacioi.) It is a good objection to a nile 
requiring a Insfaop to make his return to a levari Jkcias, obtained by an 
attorney not employed in the cause originally, that the order for dianging 
the attorney has not been served upon the bishop. 

A, bishop cannot be required to make a return of what has been levied 
under a levari facias previous to his coming into office. — PMUips v. 
Berkeley, 5 D. P. C. 279. 

37. {Nolle ftrofequi.) Trespass. Pleas, first, not guQty ; second* a justiii- 
cation. Refdication and new assignment. I>emurrer to replication and 
new assignment 15/. damages on the first issue, and nominal damages 
on the second. The plaintiff entered a nolle prosequi on the new assign- 
ment, and gave defendant judgment on the demurrer. The Court set 
aside the nolle prosequi. — Strother v. Randerton, 5 D. P. C. 280. 

38. {Notice of trial— Setting aside trial— Affidavit of merits.) Where a 
cause was tried in the absence of the defendant's attorney before the time 
specified in the notice of trial, the Court set aside the verdict without an 
affidavit of merits.— Hfliw/oti; v. Wilksy 5 D. P. C. 295. 

39. {Judgment as in case of nonsuit.) It is no answer to a rule for judgment 
as in case of a nonsuit, that the proceedings were commenced without the 
plamtiff's authority. (1 C. M. & R. 402.)—JBar^er v. WHkinSy 5 D. P. 
C. 305. 

40. {Arrest of judgment -^ Irregularity in service of second writ.) Where 
judgment was arrested on account of a defect in the declaration, and the 
plaintiff's attorney, on the evening of the same day, served the defendant's 
attorney with a copy of a writ of summons for the same claim, the Court 
set aside such writ with costs, on payment of the money due within twenty- 
four hours.— flay^er v. Moat, 6 D. P. C. 320. 

41. {Amendment of rule.) Where a defect in a rule is attributable to the 
officer oi the Court, it may be amended without costs. — Downing v. Jen- 
nings, 6 D. P. C. 373. 

42. {Setting aside proceedings — Damages above those laid in declaratim.) 
The fact of the damages and costs together amounting to more than the 
sum laid in the declaration, is no ground for setting aside the ca. 8a.in 
that action, or subsequent proceedings against the bail. — Kempenurty^ 
Holding, 5D.F.C.S74. 

43. {Distringas — Service of sutnmons.) The Court will not permit a dis- 
tringas, where the service of the writ of summons has been upon an agent 
of the defendant,~ann<«ey v. Thorn, 5 D. P. C. 383. 
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44. {Judgment as in cote of nonmit) If a plaintiff hat once taken down 
his cause to tria], although a new trial be granted, and he gives freeh 
notice; pursuant to Vhich he does not proceed, the defendant cannot move 
for judgment as in ease of a nonsuit.— ifau^ v. Sherfyy 6 D. P. C. 393. 

45. (Same — Judgment of non-pt^os.) Where the plaintiff gave notice of 
trial, and the defendant afterwards signed judgment of non-pros for not 
entering the issue pursuant to a rule for that purpose, it was held a suffi- 
cient answer to a rule for judgment as in case of a nonsuit, that the time 
for proceeding to trial expired pending a rule for setting aside the non- 
pros. 

Judgment of non-pros for not entering the issue pursuant to rule, is 
irregular after notice of trial. — HoweU v. Jacohty 5 D. P. C. 394. v 

46. {Peremptory undertaking — Co$ti.) Where a plaintiff made several de- 
faults in ftilfilling his undertaking to proceed to trial, the Court will make 
him pay the costs of the last application to enlarge his peremptory 
undertaking. (4 D. P. C. 664.)— Dc Rutzen v. John, 6 D. P. C. 400. 

47. {Judgment for want of a plea, when to besigned.) A plaintiff is not en- 
titled to sign judgment for want of a plea until the time for pleading has 
expired, although none but irregular pleas have been delivered. (2 D. P. C. 
674 ; 3 D. P. C. 246, 535.)— SwiM v. Rathbone, 5 D. P. C. 401. 

48. {Interlocutory judgment in debt,) An interlocutory judgment may be 
signed in an action of debt. — Mackenzie v. Gayford, 5 D. P. C. 403. 

49. {Irregular appearance^--- Waiver,) If a plaintiff irregularly enters an 
appearance for the defendant, the latter must apply to the Court, as soon 
as such steps are taken by the plaintiff as show his intention to proceed 
on the appearance. — Strange v. Freeman, 5 D. P. C. 407. 

50. {Judgment as in case of nonsuit,) Where a plaintiff gave notice of trial 
for the third term after issue joined, and countermanded that notice: 
Held, that he was too early to move for judgment as in case of a nonsuit 
in that term. (2 D. P. C.,21 6. >—Gri/)pfr v. Lord Templemore, 5 D. P. C. 
408. 

51. {Recognizance on removal of cause from iriferior jurisdiction,) Where it 
appears from the daclaration in a cause instituted in an inferior jurisdic- 
tion, that the sum claimed is exactly £20, it is not necessary to enter into 
the recognizance required by the 19 Geo. 3, c. 70, s. 6, and the 7 & 8 
Geo. 4, c. 71, S.6, in order to remove the cause into a superior Court. 
(2 B. & C. 80%)'^Brady v. Veeres, 5 D. P. C. 416. 

52. {Time for setting aside irregular judgment,) If a plaintiff seeks to set 
aside an interlocutory judgment for irregularity, he must come to the 
Court within a reasonable time from his knowing that it is signed, and 
cannot wait until a rule to compute is served. — Grant v, Flo^ver, 5 D.P.C. 
419, 

53. {Certificate for speedy execution — New trial,) Where the judge made 
an order for speedy execution, under 1 Will. 4, c. 7, s. 4, and the defendant 
at once paid over the sum in dispute, and afterwards made a motion for 
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a new (rial, the Court refused to order the plaintiff to pay the money into 
Court during the pendency of that rule. — Mortons. Burny 5D.P. C. 
421. 
54. {Summons for time to plead, when a stay of proceedings.) Semble, a sum- 
mons for time to plead, returnable at half-past ten a. m. during term, is a 
stay of proceedings. — Behh v. Wales, 5 D. P. C. 451 . 

PRACTICE, IN CRIMINAL CASES. 

1. {Statement of prosecuting coufiseL) In opening the case for the prosecu- 
tion in felony, the counsel ought to state declarations proposed to be 
proved as well as facts. — Rex v. Orrell, 1 M. & Rob. 468. 

2. {Taking depositions before magistrate,) Though a magistrate may not in 
legid strictness be bound to take down more than is material to prove the 
felony, yet, since the passing of the act giving prisoners a right to a copy 
of the depositions against them, the magistrate ought to return all that 
was said by the witnesses with respect to the charge ; since the object of 
the legislature was to enable prisoners to know what they have to answer 
on the trial. But it is no objection to the deposition that the witness adds 
to his evidence on the trial. — Rex v. Grady, 7 D. P. C. 650 ; Rex v. Co- 
veney, ib, 667. 

PRINCIPAL AND AGENT. 

1. {Liability of members of clubs.) Where a club was formed, subject to the 
following among other rules, viz. that the entrance fee on admission 
should be ten guineas, and the annual subscription five guineas; that if 
the subscriptions were not paid within a certain limited period, the de- 
faulter should cease to be a member ; that there should be a committee to 
manage the affairs of the club, to be chosen at a general meeting; and 
that all members should discharge their club bills daily, the steward 
being authorized, in default of payment on request, to refuse to continue 
to supply them : Held, that the members of the club, merely as such, 
were not liable for debts incurred by the committee for work done or 
goods supplied for the use of the club ; and that the committee had no 
authority to pledge the personal credit of tlie members. — Flemyng v. 
Hector, 2 M.&W. 172. 

2. In an action by an innkeeper against one of the committee of a candidate ' 
at a contested election, for refreshments supplied to voters, which were in 
fact ordered through a third party, M.: Held, that the plaintiff was 
bound, in . order to recover in tlie action, to prove that M. was employed 
by the defendant alone, or by the defendant and others, to give the order, 
and that the defendant, in so emplo3ring M., was not acting as agent for 
any other person ; or else that M. was a principal jointly with the defend- 
ant, or with the defendant and others: and that it would make no dif- 
ference that the plaintiff, at the time, considered M. as authorized to 
contract on behalf of the candidate, if in fact he was not so authorized.— 
Thomas v. Edwards, 2 M. & W. 215. 

PRISONER. 

1. {Discharge of small debtor.) A defendant is not entitled to his discharge 
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under the 48 Geo. 3, c. 123, unless he has been confined for the twelve 
months within the walls of the prison. Gilbert v. Pope, 2 M. & W. 311 ; 
6 D. P. C. 449 ; Sumption v. Monzanif ih. note. 

2. {Notice under 48 Geo. 3, c. 123.) The notice under the 48 Geo. 3, c. 123, 
8. \y must be served on the plaintifT himself personally; and lie does not 
waive the objection that it has not been so served by appearing on the 
notice,-^ Biddulph v. Grm/, 5 D. P. C. 406. 

3. {Render to county gaol, where cause removed from Palace Court.) Where 
a cause has been removed from the Palace Court, the defendant's bail 
cannot render him to the county gaol under 1 1 Geo. 4 and 1 Will. 4, 
c. 70, s. 21, the Palace Court not being a superior Court of Record within 
the meaning of that act ; and the plaintiff does not waive the objection by 
declaring against the defendant as in the custody of the marshal. — Scaith 
Y.Brown, 5 D.V.C.412. 

4. Where a party is in the custody of the sheriff on a crimmal charge, it is 
not necessary to obtain an order of the Court for the sheriff to detain hini 
in a civil suit. — Grainger v. Moore, 5 D. P, C. 456. 

And see Bail, 2. 

PROCESS. 

1. (Mistake in teste of writ.) A mistake in the year in the teste of the 
copy of a writ of summons, the writ itself being right, u a mere irregu- 
larity, which is waived if the defendant does not apply to the Court before 
the time for entering an appearance has e\eL^8ed.-^EdwardsY, Collins, 
5D.P.C.227. 

2. (Teste of sci. fa.) A writ of sci. fa. cannot be tested in vacation, not- 
withstanding the provisions of sect. 12 of the Uniformity of Process Act. 
^Seaton v. Heap, 5 D. P. C. 247. 

3. (Service of writ in wrong name.) Where a writ of sununons issued 
agdnst Thomas G., and was served on William G., the Court refused to 
set aside the proceedings. — Griffin v. Gray, 5 D. P. C. 331. 

4. (Form of return of non est inventus.) A return to a capias that " the 
defendant is not to be found in my bailiwick," is bad. — B^x v. Sheriff of 
Kent in Potter v. Simpson, 6 D. P. C. 451 . 

QUO WARRANTO. 

To entitle a party to an information in the nature of a quo warranto, on the 
ground that the party filling the office has not been elected by a majority 
of the dass entitled to vote, the relator must show who the class are that 
are entitled to vote, and that another person had a majority of such 
votes. 

The word " inhabitant*' has no definite legal meaning, but is to be con- 
strued according to the subject-matter with which it is connected. And a 
relator in qtto warranto is bound, in order to make out a primd facie case, 
to show what is its proper construction. — Rex v. Mashiter, 1 N. & P. 
314. 

VOL. XVII. G G 
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RAPE. 

(By infant under fowrteen,) The presumption that an infiuit under fourteen 
cannot commit a rape, is not affected by the statute 9 G. 4, c. 31, s. 16, 
17.— Rej V. Groombridge, 7 C. & P. 583. 

RESTRAINT OF TRADE. 

The plaintiff, by deed, sold to the defendants his trade and business as a car- 
rier between London and Wisbech, and, in consideration of the covenants 
therein contained on the defendants' part, covenanted with them that he 
would not thenceforth, during his life, exercise the trade of a cairi^> ex- 
cept as thereinafter mentioned ; and that he would thenceforth, duiing his 
life, faithfully serve the defendants as an assistant in the trade of a carrier : 
and the defendants, in consideration of the before-mentioned covenants, 
and of the plaintiff's faithful service as aforesaid, covenanted to pay him a 
certain weekly sum for his life. < In an action against the defendants on 
this covenant : Held, that the plaintiff's covenant to serve during his life 
was good in law, and that the covenant in restraint of his trade was not 
void, inasmuch as he was not absolutely restrained from carrying on the 
trade, but only from carrying it on in any other way than as an assbtant 
to the defendants. (1 P. Wms. 181 ; 2 Stra. 739 ; 3 Bingh. 122 ; 7 Bingh. 
735; 1 C. &J. 331.) 

Quare, whether, supposing this covenant were void, as being in general 
restraint of trade, the plaintiff could nevertheless hf^ve sued on the de- 
fendants' Qovenant to pay. (2 Saund. 155 a:)— TTaZ/tf v. 1%, 2 M, ft W. 
278. 

SESSIONS. 

(Mandamus to hear appeal) When the sessions dismiss an appeal, subject 
to a case, the Court of King's Bench will not grant a mandamus to enter 
continuances and hear the appeal. (1 Ad. & E. 606.) — Rex y. Justices 
of Suffolk, I N. & P. 306. 

SET-OFF. 

1. (Form of particulars of) It is no objection to the use of particulars of 
set-off, that they are headed in a different Court from that in which the 
action is brought, if they are not delivered pursuant to an order of the 
latter Court.— Xetois v. Hilton, 5 D. P. C. 267. 

2. (Particulars of) A defendant who has not compiled with a judge's 
order to deliver particulars of set-off, *< with dates/' will not be allowed to 
give any evidence of his set-off. And particulars delivered, in which the 
only dates were, ** from January, 1828, to January, 1834," are not a 
compliance with such order. — Stoain v. RobertSf 1 M. &: Rob. 452. 

And see Executor and Administrator. 

SETTLEMENT. 

1. (By office — Parish Clerk.) A pauper was appointed parish clerk hj the 
rector of the parish, in the following manner : the rector sent for him on a 
Sunday, aind requested him to perform the duty on that day, and on coming 
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out of the desk said to the pauper :— " I shall appoint you my regular clerk 
and sexton, and to follow me in funerals and marriages :" Held, a good 
appointment of the pauper as parish clerk, and that he gained a settlement 
by serving the oflSce. (2 Salk. 536.)— JRex v. Inhabitants of Bo66iwg, 1 
N. & P. 164. 

2. {By apprenticeship — Service with second master.) If service by an ap- 
prentice with a second master can in other respects be construed to be a 
good service under the indenture with the first master, it is immaterial 
whether the second master 4mew the fact of the apprenticeship or not 
(1 B. & A. 116; 1 B. & C. 574; 5 a & Ad. l76.)^Rex v. Inkahitanis 
^Sandhurst, 1 N. & P. 296. 

SHERIFF. 

1. (Liability qffor escape, haw far bound by his return,) In an action 
for an escape, the sheriff is bound by the statement in his return, not only 
as to the fact of the arrest, but also as to the day on which it was made. — 
Cook V. Round, 1 M. & Rob, 513. 

2. A sheriff who executes a Ji fa* after notice that the defendant had ob- 
tained his discharge under the Insolvent Debtors' Act, 7 G. 4, c. 57, is 
not a trespasser. (2 Doug. e7l.)'-Whitworth v. Clijlon, 1 M. & Rob, 
531. 

3. {Increasing issues.) Where a sheriff does not sell goods seized by him 
under a test. Ji. fa. before he leaves office, and the new sheriff distrains 
him that he sell the goods seized ; on a subsequent motion to increase 
issues, the Court will allow him to be distrained for the amount of the 
debt directed to be levied, and a further sum to cover the plaintiff's costs 
consequent on the delay, as well as the costs of the application. The rule 
for this purpose is absolute in the lirst instance.-^^oti;^^ v. Underwood, 6 • 
D. P. C. 229. 

And see Variance. 

SHIPPING. 

{Trover — Property in ship while building — Reputed ownership.) P. con- 
tracted with a ship-builder to build him a ship fbr a certain sum, to be 
paid by instalments as the work proceeded ; the first instalment when the 
vessel was rammed, the second when she was timbered, &c. &o. An agent 
for P. was to superintend the building. The vessel was built under such 
supermtendence, the materials being all approved by the agent before they 
were used. Before the ship was completed, the builder became bankrupt ; 
the assignees afterwards completed her. All the instalments were paid or 
tendered. 

In an action of trover by P. against the assignees for the ship : Held, 
that on the first instalment being paid, the property in the portion then 
finished vested in P. under the above contract, subject to the builder's 
right to retain such portion for the purpose of completing the work, and 
earning the rest of the price; and that each material subsequently added 

o a2 
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became, as it was added, the property of P. as the general owner. (5 B. 
& Aid. 946; 8B.&C. 282.) 

Held, also, that under these circumstances the ship did not pass to the 
assignees as having been in the possession, order, or disposition of the 
bankrupt by consent of the true ovmer, within the 6 G. 4, c. 16, s. 72.— 
Clarke y. Sptnce, 4 Ad. & £. 448; 6 N. & M. 399. 

SLANDER. 

{Evidence of subsequent words.) In slander, where the words proved are un- 
ambiguous, subsequent words of the same import are inadmissible. — Pearce 
y. Ornsby, 1 M. & Rob. 455 ; Symmons v. Blake, ib. 477. But previous 
slander, for which damages have been recovered, may be given in e^- 
dence.— 5ymmon« v. Blake, ibid. 

STAMP. 

1. {Exceptions in 9 G. 4, c. 14, s. 8.) Under Lord Tenterden's Act, 9 G.4, 
c. 14, s. 8, a written memorandum acknowledging a debt may be given 
in evidence without a stamp, (although it contuns words of agreement), 
where, the original debt being proved aliunde, the memorandum is produced 
merely to show the contmuanoe of the debt.-— Morris v. Dixon, 6 N. & M. 
438. 

2. A receipt indorsed on the back of a stamped deed may be separately read 
in evidence, though it be part of an indorsement requiring an agreement 
stamp. — Ody v. Cookney, 1 M. & Rob. 517. 

3. (On bond,) Where a bond is conditioned for the payment of money, 
which is declared to be the same money as that secured by an indenture 
of even date, it must, in order to dispense with an ad valorem stamp on 
such bond, appear by recital, or by production of the indenture, that the 

. latter was such an indenture as required an ad valorem stamp. (9 B. & C. 
|| 885.)— TTaZ/nw/ey v. Brierly, 1 M. & Rob. 529. 
And see Order of Removal, 2. 

SUBP(ENA. See Attachment, 5. 

TENDER. 

A plea, by the acceptor of a bill of exchange, that after the bUl became due, 
and before the commencement of the suit, he tendered to the plaintifT the 
amount of the bill, with interest from the day it became due, and that he 
hath alwaySf^rom the time when the bill became due, been ready to pay the 
plaintiff the amount, with interest aforesaid : Held bad on special demurrer. 
(8 East, 167.)— Poo^ v. Tumbridge, 2 M. & W. 223; S. C. nomine Foole 
v. Crompton, 5 D. P. C. 468. 

THREATENING LETTER. 

On an indictment for sending a letter, threatening to bum, &rc. which is set 

out, it may be left to the jury to say whether the letter amounted to such 

threat.— Bcjr v. Tyler, Moo. C. C. R. 428. 

TRESPASS. 

1. {Acquittal of one of several defendants.) One defendant in trespass, 
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against whom some primd/acie case has been made by the plaintiff, is not 
entitled to have his case put separately to the juty, in order to his being 
acquitted, and becoming a witness for the other defendants, however dear 
the exculpatory evidence on his part may be. (M. & M. 198, a.)— Xeacft 
V. Wilkinson, 1 M. & Rob. 537. 
2. {What sufficient property to maintain trespass.) A. commissioned her 
brother to buy a cow for her, and a fortnight afterwards he bought one; 
but before the cow had come to the hands of A., or she had assented to the 
purchase, the defendant took the cow : Held, that A. had such a property 
in the cow as enabled her to mahitain trespass. — Thomas y, Phillips, 7 C. 
&P. 573. 

TROVER. 

1. An officer in whom a right to the custody of chattels is vested by act of 
parliament, has not, in respect of such right merely, such a property in 
them as will enable him to maintain an action for the wrongful detention 
of them. Parish officers, or other persons, by whom parish books are, by 
appointment of the vestry, to be kept, cannot bring trover against a way- 
warden who has gone out of office, for the books of accounts, assessments, 
&c. kept by him while he was in office, and with the possession of which 
he has never parted. — Addison v. Round, 6 N. & M. 422. 

2. (Por bill of exchange.) If a party, authorized by the holder of a bill of 
exchange to get it discounted, and to apply the proceeds in a particular way, 
does get it discounted, but misapplies any part of the proceeds, he cannot 
be sued in trover for the bill, but must be sued for money had and received. 
-^Palmer y.Jarmain, 2 M. & W. 282. 

And see Shipping. »> 

USE AND OCCUPATION. 

Where a tenant, by a written agreement, has agreed to take premises from a 
future day, it is not sufficient, in an action for use and occupation, to put 
in the agreement, but evidence must also be given of some occupation 
under it—Woolley v. Watting, 7 C. & P. 610. 

And see Mines. 

VARIANCE. 

{Judgment according to the ^*ery right of the case, under 3 4" 4 Will, 4, c. 4^, 
5. 24.) In an action against a sheriff for an escape, and for a false return 
of non est inventus, it appeared, and was found by the jury, that the sheriff 
had negligently omitted to arrest, having opportunity, and the judge at 
nisi prius ordered such finding to be indorsed on the record. After verdict 
for the defendant :-Held, that the plaintiff was entitled, under 3 & 4 Will. 4, 
c. 42, s. 24, to have judgment entered for him; and that the Court had no 
power to impose any terms on a party for whom judgment was ordered to 
be entered under this section. — Geast v. Eltpes, 6 N. & M. 433. 

VENDOR AND PURCHASER. 

In a contract of sale entered into at an auction, one condition was^ that if the 
purchaser should fail to comply with any of the conditions, the depcmit 



44S Digest of Cases. 

ihould be forfeited a liquidated damaga: Held, that such condition formed 
no qualification of the general promise to complete the purchase; and that 
therefore, on a wrongftil abandonment of ihe contract by the purchaser, 
the vendor might recover damages ultra the forfeited deposit, and was not 
bound to state this condition in declaring on the contnict.«»Ice/y v. Grew, 
N. & M. 468. 

VENUE. See Practice, 28. 

WARRANT OF ATTORNEY. 

1. The Court allowed judgment to he signed on an old warrant of attorney, 
the application being made on the 5th of November, although the defendant 
had not been seen alive since the end of February preceding, and then in 
New South Wales.— JoAnwii v. Jry, 3 D. P. C. 215. 

2. The Court allowed judgment to be entered up on an old warrant of 
attorney on the 5th November, the defendant having been seen alive on 
the 30th September.— 5foc/c« v. Willes, 5 D. P. C. 221. 

WITNESS. 

1. {Competejic^ of cfxontraetot'^Release) In all action for work done io 
.a vessel against one part-owner, another part-owner is a competent wit- 
ness for the defendant, after a release. (Peake's N. P. C. 74; 1 £sp. 
103 ; 4 Esp. 112 ; Ry. & M. 29 ; 4 B. & Ad. 760.)^ Jones v. Pritchard, 
2 M. & W. 199. 

2. (Competency of official aftignee.) In trover by a bankrupt against his 
assignee, the official assignee is a competent witness for the defendant, to 
sustain the bankruptey. — Giles V. Smith, 1 M. & Rob. 443. 

3. [Competenci/,) In case for the infringement of a patent, a purchaser of a 
licence to use the patent is a competent witnese for the plaintiff. — DerMK 
V. Fairlie, 1 M. & Rob. 457. 

4. (Same,) A witness who may be liable to the costs of the action as special 
damages, may be made competent by indorsement on the recowl, pursuant 
to the 3 & 4 W. 4, c. 42, ss. 20, 27. -^Pickles v. Boilings, 1 M. & Rob. 
468. So also may a party under whom the defendant justifies in trespass. 
(See 1 M. & Rob. 315, contrst.)— Crccvcy v. Boumian, ib. 496. 

5. (Same*) A witness interested in the result of a suit in equity, cannot be 
made competent, in an issue directed in such suit, under 3 & 4 W. 4, 
c. 42, ss. 26, 27. 

On an issue to try the validity of a modus within a certain district, an 
occupier of lands within the district is incompetent to prove such modus*— 
Stewart v. Barnes, 1 M. & Rob. 472. 

WOUNDING. 

1. To support an indictment under 9 G. 4, c. 31, s. 12, for wounding, thd 
wound must be given with some instrument — Rex v. Stevens, Moo. 
C. C. R. 409. Therefore, maliciously throwing oil of vitriol over prose- 
cutor's face, with intent to disfigure, &c., and so wounding him, is not 
within the statute. — Rex v. Murrow, ib. 456^ 
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2. A wound incurred by the prosecutor in forcing part of his body, in self- 
defence, against a weapon with which the prisoner was attacking him^ is 
not a wound inflicted by the prisoner within the 9 G. 4, c. 31, s. 11.. To 
constitute a wound, the external surface of the body must be divided. — 
Res V. Beckett, 1 M. & Rob. 527. 

WRIT OF TRIAL. 

1. (New- trial where damages under 5/.) The Court reftised to grant a rule for 
a new trial in a case before the sheriff, where the damages were under 5L, 
although the evidence appeared to show that it was one of several actions 
brought by different plaintiffs against tHe same defendant for aliquot parts 
of a sum of money exceeding 5/., which ought to have been sued for in 
one joint action by all those plaintiffs, being due under one entire contract 
by the defendant with them all,— Williams v. Evans, 2 M. & W. 220. 

2. Where the date of the writ of summons was untruly stated in a writ of 
trial, the Court set aside a verdict which the plaintiff had recoveredthereon, 
the defendant not having appeared at the trial.-^ White v. Farrer, 2 M. & 
W. 288; S. C. nomine White v. FerrerSy 5 D. P. C. 463. 

8. {Certificate under 43 Eliz* c. 6.) Where the verdict, in a cause tried 
belbre a sheriff or judge of an inferior Court, by writ of trial, under 3 & 4 
W. 4, Ci 42, 8. 17, is for less than 40s., he has no power to certify, under 
the 43 Eliz. e. 6, s. 2, to deprive the plaintiff of costs ; and the Court will 
not interfere to stay the proceedings on pa3rment of the debt without costs ; 
but semble, it would be a sufficient answer to an application for a writ of 
trial, that the sum in dispute is less than 40s, (1 Ad. & £11. 76.) — Jones 
V. Barnes, 2 M. & W. 313 ; S. C. nomine Jones v. Bond, 5 D. P. C. 455. 



RULE OF COURT. 
EXCHEQUER OF PLEAS, Hilary Term, 7 Will. IV. 



<< It is Ordered, That from and after the last day of the present term, no rule 
shall be drawn up for setting aside an attachment, regularly obtained against 
a sheriff for not bringing in the body, or for staying proceedings regularly 
commenced on the assignment of any bail-bond, unless the application for 
such rule shall, if made on the part of the original defendant, be grounded on 
an affidavit of merits ; or if made on the pari of the sheriff, or bail, or any 
officer of the sheriff, be grounded upon an affidavit showing that such appli- 
cation is really and truly made on the part of the sheriff, or bail, or officer of 
the sherifl^ as the case may be, at his or their own expense, and for his and 
their own indemnity only, and without collusion with the original defendant; 

" Abinger. " £. H« Alderson. 

" J. Parke. " J. Gurnby." 

" W. BOLLAND. 
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[CoDt9ioiDg8Bligb, Parts 5 and 6; 9 Bligb, Pait 1 ; 2 Clark & Finnally, Part4} 
and 7 Simons, Part 2.] 



ADVOWSON. 

An adFowson descended to four coparceners, A., B., C. and D., who agreed 
to present in succession according to their seniority. When the third 
turn came C. had died, leaving two coheirs, £. and F., between whom 
the right to present was disputed. F. however presented, and in the next 
avoidance £. presented : Held, that the presentations were to be counted, 
though they were usurpations of the rights of F. and D. respectively; 
and that on the seventh avoidance F. would again he entitled to present. 
(Pyke V. Bishop of Bath and Wells and Lindsey, Bac. Abr. tit. Joint 
Tenant)— Richards v. Earl of Maccletfieldf Sim. 257. 

AGREEMENT. 

A statement in the books of a corporation of the, terms of an agreement 
entered into by them, does not bind them, although it is signed by a ma- 
jority of the members. — Carter v. Dean and Chapter of My^ Sim, 211, 

CHARITY. 

Where a meeting-house was founded by certain Protestant Dissenters fortbe 
worship and service of God, it was held, that no doctrines opposed to the 
opinions of the founders ought to be taught ; and in order to ascertsdn the 
doctrines to be taught, which will not be presumed to have been illegal at 
the time of the foundation, the then state of the law must be regarded.— 
Att.'Gen» v. Pearsouy Sim! 290, 

COSTS. 

1. (Taxation*) A married woman having separate property, employed a- 
solicitor, and undertook to pay him out of her separate estate. By a de- 
cree in a suit instituted by the solicitor, his bills were ordered to be paid 
out of the separate property, and it was referred to the Master to tax 
them. SembUy that the solicitor was entitled to the costs of taxation, 
though more than one-sixth was taken off. (Benton v. Bullard, 4 Bing. 
361.)— Mttrray v. Bar lee,- Sim. 194. 

2. (Suhpana,) It seems that where a decree directs the plaintiff to pay the 
costs of one of the defendants, and to have them over again from another 
defendant, and that defendant to pay the plaintiflTs costs; the plaintiff is 
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hot at liberty to issue more than one subpoena, nor more than one attach- 
ment for botli sets of costs.— CAu^e v. Ross, Sim. 255. 

3. (^Appeal.) Upon an appeal and a cross-appeal, the House of Lords being 
of opinion that the appellant in the original appeal, as mortgagee, ought 
to have obtained the decree with costs in the Court below, gave him costs 
in the cross-appeal upon the principle of indemnity. — Morgan v. Beam, 
8 BK. 7.77. 

DEBTOR AND CREDITOR. 

The balance of an account was settled by an aw&rd in ] 799, which was not 
acted upon. In 1819 a balance in respect of this and other accounts was 
ascertained, and a mortgage to secure the amount was executed. Judg- 
ments and executions, which had been obtained by the creditor, were 
then outstanding against the debtor, and in 1827 and 1828 the creditor 
proceeded upon the judgments for parts of the amount secured by the 
mortgage. 

Upon a bill to set aside the mortgage and open the account, upon the 
ground of oppression by the creditor, and errors in the account, and a 
cross-bill to establish the deed, and take the account upon the proof of it, 
a decree was made, dismissing the original bill, and directing the account 
as upon the cross-bill. The decree was aflirmed upon appeal, except as to 
a certain sum, part of the amount secured for insurances upon the life of 
the debtor, it not being alleged or proved that the creditor had paid such 
insurances, and also such parts of another sum as had been paid by the 
debtor for costs, which had been erroneously included -in the amount 
secured by the mortgage ; in respect of which sums the decree was re- 
versed. — Marquis of Donegal y.Grattan,%B^^.^Z\, 

DOMICILE. 

By the law of Holland the surviving parent is entitled to the income of the 
children's property until they attain 18. 

By a judicial compromise of a suit in Holland, two infant children, who 
were domiciled in this country, were adjudged to be entitled to one-fourth 
of their deceased mother's personal estate : Held, that the father was not 
entitled to the income of this property until they attained the age of 18. — 
Gambier v. Gambler, Sim. 263. 

DONATIO MORTIS CAUSA. 

The obligee in a bond gave it to her niece, and afterwards, in her last illness, 
and five days before^ her death, signed a memorandum, purporting to be 
an immediate and absolute assignment of the bond to her : Held, that in 
the absence of evidence to show when the bond was delivered, and the 
assignment being absolute, and not conditional on the obligee dying, there 
was no donatio mortis causd, — Edwards v. Jones, Sim. 325. 

EVIDENCE. 

A suit was instituted in the Court of Chancery in England, to carry Into exe- 
cution the trusts of a deed executed by D. in 1799, for the benefit of credi- 



446 Digest of Cases, 

ton holdiiig debentures : the assigneefl of a bankrupt firm daiming under 
two debentures which had been deposited with the firm for balances due and 
to become due to them, went in under the decree to prove their daim. 
The Master reported that the sum secured by one of the debentures was 
due under the deed, but that there was not sufficient iMx>of to establish the 
right of the claimants. Pending this suit a bill was filed in the Court of 
Cham^ry in England, for the administration of the estate of the bankrupt 
firm, in which, by an order of the Court, a receiver of that estate was ap- 
pointed. A bill was then filed in the Court of Chancery in Ireland, by the 
assignees of the bankrupt firm and the receiver, for the same purpose as 
the suit then pending in England. In this suit proof was given before 
flie Master of the execution and assignment of the debenture, and of the 
search for and loss of the original, and of an escamined copy. Upon this 
proof a decree was made, declaring the right of the assignees for payment 
of a certain portion of the sum due upon the debenture to the receiver in 
the English ami.— Marquis of Donegal v. Salt, 8 Bli. 833. 

2. If the validity, and not the execution of a deed is questioned in a suit, it 
may be proved vivd voce at the hearing. — Att-Gen, v. Pearton, Sim. 309. 

EXECUTOR. 

Payments made by an administrator de son tort, pending a suit for an account 
of an intestate*8 estate, to a person who took out administration after the 
institution of the suit, and was thereupon made a co-defendant, will not he 
allowed. (Padget v. Priest, 2 T. R. 97.)— loy^cW v. Lai/field, Sim. 172. 

HUSBAND AND WIFE. 

1. By a marriage setdement, a fiind, the property of the wife, was settled on 
her and her husband, and their issue, and in default of issue, on the wife's 
next of kin. Tlie wife, who was illegitimate, died without issue, and her 
husband administered to her : Held, that the husband took the fimd, to 
the exclusion of the Crown.— S»it<*er v. WUlock, 9 Ves. 233. 

2. A testator gave a sum of money to trustees in trust only, for the use and 
benefit of his adopted daughter, C. D., and which he desired might be paid 
to her, and to be settled on her during her life, at the time of her marriage, 
or, in case she did not marry, then the interest of the money, being vested 
in government securities, to be paid to her ; and in the event of her not 
marrying or dying, then the money to be divided equally between his 
nephews. The daughter married, and shortly afterwards died without 
issue: Held, that her husband, as her administrator, was entitled, in ex- 
clusion of the nephews of the testator. (Adamson v, Armitage, 19 Ves. 
416.) — Hawkins v. Hawkins, Sim. 173. 

INFANT. 

A bill filed on behalf of an infant was ordered to be taken ofi* the file, with 
costs to be paid by the next friend, he being a person in low circumstances 
and of immoral character, and there being reason to suppose that he had 
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instituted the suit ih>m spite against one of the deiendautB**-^ TTo^er v. 
Else, Sim. 234. 

INTEREST. 

Morgan having obtained Judgments against Lewis on warrants of attorney 
which carried interest and having been in possession and receipt of the 
rents of lands belonging to Lewis in respect of which he was by decree 
ordered to account, with interest : Held, that the judgments ought to carry 
interest.— Morgan V. Evans, 8 Bl, 777. 

MAINTENANCE. 

A testator gave two-fifth shares of his personal estate to hiB son-in-law, the 
plaintiif, in trust, to apply the same for the maintenance and use of his, the 
plaintiff's, children by the testator's late daughter : Held, that the plain- 
tiff was entitled to apply the interest of the two-fUths for the maintenance 
of his children^ notwithstanding he might be of ability to maintain them. — 
Hawkins v. Watts, Sim. 199. 

MARRIED WOMAN. 

1 . (Minor — Content,) The Court Will take the consent of a married woman, 
though a minor, to the payment to her husband of a sum to which she is 
entided.— Gu//in v. Gullin, Sim. 236. 

2. {Maintenance,) Part of the capital of a fund in Court belonging to a 
married woman, who was deranged, and had been deserted by her hus- 
band, was ordered to be applied for her maintenance. — Peters v. Grote, 
Sim. 238. 

MEETING HOUSE. 

The management of a dissenting chapel was vested in the oommunicontSj 
The congregation being dissatisfied with their minister, held a meeting, at 
which they resolved that he should be recommended to resign. Neither 
the minister nor a majority of the communicants was present at the meet- 
ing ; but the resolution was afterwards signed by a majority of them and 
communicated to the minister: Held, that this Was tautamount to a dis- 
missal.— J ^^om^ General v« Aked, Sim. 321. 

MORTGAGE. 

1. Where money is secured by a mortgage for a term, and by a trust for sale 
of the fee, the mortgagee, if he files a biU praying for a sale only, is not 
entitled to foreclose the fee, nor, unless he amends his bill, to foreclose the 
term. — Kerrickv. Saffery, Sim. 317. 

2. If the plaintiff in a suit of redemption does not pay the principal and in- 
terest at the time appointed, he will not be allowed to redeem, although 
before the motion to dismiss is made he has tendered the amount reported 
due, with the subsequent interest. (See Novosielski t?. Wakefield, 17 Ves. 
417.)— JFVm//cficr v. Bolton, Snn. 319. 

PARTNERSHIP. 

A.andB., tenants in common, agreed to form a partnership, and afterwards 
entered into partnership as maltsters and biscuit bakers. From time to time 
they made purchases of land with the partnership monies. Some of the 
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lands sopurduued were not conveyed to them, but others Were conveyed, 
as to one moiety to A., who was a bachelor, in fee, and as to the other 
moiety to B., who was married, and a trustee, to bar dower. The lands 
were used solely for farming and agricultural purposes, but all the receipts 
and payments in respect of them were entered in the partnership hooks and 
carried to the account of the partnership. The farming business was con- 
tinued until A.'s death, but the malting and biscuit baking had ceased se- 
veral years before : Held, that the lands purchased were not converted into 
personalty. — Randall v. Randall^ Sun. 271. 

2. A. and B. having carried on business in partnership in equal moieties, the 
former retired, leaving large sums due to the partnership from its customers, 
and some debts also owing from the partnership. B. entered immediately into 
partnership in the same business with C, and it was agreed between them, 
but not in writing, that upon B.'s bringing into the new partnership 40,000/. 
of good debts owing from customers of the then late partnership, for the 
pui^ose of meeting claims of debts from that partnership transferred to 
the accounts of the new partnership, B. should be entitled to two-thirds of 
the new partnership, and C. to one-third. This partnership business was 
carried on for fourteen years without any settlement of accounts, or any 
entry in the books declaring the terms of the partnership. It appeared 
that within the first five or six years 40,000/. were received from the 
debtors of the former partnership, but not so much if the advances to them 
by the new firm were deducted from their payments : Held, that this smn 
was brought in within the meaning of the agreement. — Toulmian v. Cop- 

. land, C. &F. 681; Bl. 918. 

PLEADING. 

1. {Husband and Wife,) A husband and his wife ought not to join as co- 
plaintiffd in a suit relating to the wife's separate property, but the bill ought 
to be filed by the wife alone, by her next firiend, and the husband be made 
a defendant — Sigel v. Phelps, Sim. 239. 

2. ( Multifariousness.) J. D. founded a school, and gave lands to a guild or 
frateniity for providing a master for the school. Some years afterwards 
he gave lands to a college, on condition of their maintaining five scholars, 
to be chosen by the guild from the school ; and he directed that the master 
of the school should be chosen and removed (when necessary) by the guild, 
with the advice of the master and fellows of the college. By an act of 
parliament the guild was dissolved, and the electing of scholars to be sent to 
the college was given to the schoolmaster and the vicar and churchwardens 
of the parish, and the appointing of the schoolmaster was given to the college, 
and in their default to the Archbishop of York : Held, that the school and 
the scholarship were distinct foundations, and therefore that an information 
relating to abuses in both of them was multi&rious, and that the Arch- 
bishop ought to have been made a party. (Marcos v. Pebrer, 3 Sim. 406.) 
— Attorney General v. St, John's College, Sim. 241. 

3. (Parties,) A. was entitled to rents up to a certain time, and B. was en- 
titled to them subsequently. B. filed a bill for an account of the rents for 
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the whole period, alleging that he had Settled all A/s claims out of his own 
monies, hut did not make B. a party : Held, that B. was a necessary party. 
^-Attorney General v. Pearson, Sim. 290. 
4. (Supplemental suit) After a decree, one of the defendants became in- 
solvent, and his assignees, without notice to the plaintiff, filed a supple- 
mental bill against all the parties to the suit. Afterwards the plaintiff 
filed a supplemental bill against the assignee alone. A motion by the 
assignee, that the plaintiff's supplemental bill might be taken off the file 
for irregularity, was refused.— P^i7/ip« v. Clark ^ Sim. 231. 

POWER. 

If the donee of a power appoints the fund to one of the objects of the power, 
on an understanding that the latter is to lend the fund to the former, 
although on good security, the appointment is bad. — Arnold v. Hardwick, 
Sim. 343. 

PRACTICE. 

1. (Commission,) Under the ] 7th Order of 1831, a plaintiff, though he does 
not want a commission, is not at liberty to give a rule to pass publication 
until the expiration of three weeks ft-om the service of the subpoena to 
rejoin.— P/igAf v. Jones, Sim, 256. 

2. (Ccuntempt.) A defendant cannot object to a cause being heard, on the 
ground that the plaintiff is in contempt. — Ricketts v. Mornington, Sim. 
200. 

3. (Same.) A defendant' who was in contempt for want of answer, was 
brought up from the King's Bench prison, under 11 Geo. 4 and 1 Will. 4, 
c. 36, rule 6, and turned over to the Fleet, and a counsel and solicitor 
were assigned him. He did not however put in his answer : Held, that 
the bill could not be taken pro confesso under the second rule, until the 
defendant had been again brought up and remanded. — Viscountess Bame- 
wally. Cooke, Sim. 320. 

4. (Master's report.) Where a debt was found due by the Master's report, 
to which no objections or exceptions were taken, and no error appeared on 
the face of the report, held, that the report could not be reviewed by an 
order made on further directions. — Morgan v. Evans, 8 Bli. 777. 

5. (Same.) Where a party to a suit objects to a separate report, he must 
except to it in the usual maimer, and not by petition pray for leave to 
except— Drevcr v. Maudsley, Sim, 240. 

RAILWAY. 

1. An agreement not to oppdse a railway bill in parliament is not illegal.-— 
Edwards v. Grand Junction Railway Company, Sim. 337. 

2. The projectors of a railway, pending a bill in parliament for incorporating 
them, made an agreement on behalf of the proposed corporation, in con- 
sequence of which a threatened opposition to the bill was withdrawn : 
Held, that the agreement was binding on the railway company when 
incorporated.— <$. C. 

RECEIVER. 

The Court has no jurisdiction to order, in a summary way, the executor of a 
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deeataed reeeivor to bring in and pass his testator's accounts, and pay the 
balance to be fisund due out of the assets. — Jenkins y. Briant, Sim. 171. 

SETTLEMENT. 

1. R. M., on his marriage with G. H,, surrendered to the use of trustees 
certain cc^yhold premises, upon trust for R. M. for his life ; and after 
his death, for G. H. for her life ; and after the death of the survivor, that 
the trustees should surrender the premises to the use of such child or 
children of the marriage as R. M., and in default, as G. H. should 
appoint; and in default, then to the use of all and every the child and 
children, their heirs and assigns, for ever, according to the custom of the 
manor, as tenants in common ; and if hut one, then to the use of such 
only child, his or her heirs or assigns, for ever, according to the custom of 
the said manor ; such surrender to be made at the costs of such child or 
children who should he entitled to take by virtue of the limitation : and in 
default of issue of the body of R. M. and G. H. living at the time of the 
death of the survivor, then upon trust to surrender the premises to the 
use of the right heirs of R. M. for ever, according to the custom of the 
manor; such surrender to be at the costs of such person or persons who 
by virtue of the last-mentioned limitation should be entitled to take the 
same. There was issue of the marriage one child only, £. M. R. M. 
died in 1 779* By his will, reciting the surrender and settlement, and that 
he had other lands, parcel of the manor of Taunton Deane, which were not 
settled, in order to make some provision for his daughter he had sur- 
rendered his Taunton Deane lands to J. H. upon trust to perform his 
wiU; he devised to J. H, all his Taunton Deane lands (not settled), upon 
trust to sell, and with the purchase monies and his personal estate to pay 
debts &c., and apply the overplus for the maintenance of his daughter, and 
when she attained the age of 21, to pay the overplus to her for her own 
use. His widow held the premises until her death in 1819. £. M. died 
in 1812, baring by her will derised aU her lands, &c. to J. H. R. M. 
had no brother who sumved him : Held, that J. L. the youngest sister of 
R. M., and his heiress, according to the custom of the manor, was entitled 
to the settled premises, — Bush v. Ztoc/ce, 9 Bl. !• 

SOLICITOR. 

Where a bill was ordered to be taken off the file, on the ground that the 
plaintiffs assumed to sue in a corporate character, to which they were not 
entitled, the costs were ordered to be paid by the town agent of the plain* 
tiffs, and not by their solicitor in the country.— Corporation of RutfUu v. 
Adams, Sim. 345 « 

2, Upon a bill by L. against M., his solicitor, for a general account, and a 
taxation of his biU, and a decree directing the examination of the parties 
upon oath, M. ^ed interrogatories for the examination of L., which he 
refused to answer ; and thereupon an affidavit was filed by M, imder an 
order of Court, verifying the allegation of facts suggeated in his interroga- 
tories : Held, that this affidavit was sufficient evidence of the advance of 
money therein mentioned to have been advanced to L. — Morgem y, EvanSy 
8 81.777. 
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SPECIFIC PERFORMANCE. 

1. Time is, to a great extent, of the essence of a contract entered into with 
an ecdesiastical corporation. Therefore where A. agreed to take a con- 
current lease of a dean and chapter, and to pay the fine in January, hut 
was not ready with the money in March following, a hill* filed hy him for 
a specific performance was dismissed with costs. — Carter v. Dean and 
Chapter of Ely, Sim. 211. 

2. A. having contracted to purchase a house, agreed with K. to transfer to 
bim the henefit of the contract for a sum of 3000/., and to ohtain for him 
a conveyance of the premises ; whereupon a memorandum was drawn up 
in the following terms : — " Mr. K., when the title to the plaintifi^s estate 
is perfected, and the same shall be regularly conveyed to me by all the 
parties, I will be accountable to you for the sum of 3000/., upon receiving 
a proper release from you and Mr. Wilson for the same. I am yours, J. K. 
15th June, 1818." A. immediately afterwards borrowed 3000/, of B. 
upon the undertaking of K., and delivered an order to K. to pay the 
money to B. It appeared that the contract was made with Wilson, who 
was an uncertificated bankrupt,- the name of A. being used .as a cover 
against his assignees. A hill to enforce the agreement was disnussed. — 
Staley V. Kingt 8 BL 716, 

TIMBER. 

J. M. devised an estate to a trustee in trust to settle it on A. for life, with 
power to cut timber for repairs only> remainder to B. for life, iom waste, 
remainder to his first and other sons in tail« The trustee, under a survey- 
or's advice, and with the consent of the tenants for life, ordered timber on 
the estate to be felled, and invested the proceeds in the purchase of stoek 
in his own name : Held, that A. was entitled to the dividends of the stock 
for life ; all parties to be at liberty to apply at her death. (Tooker y, An- 
nesley, 5 Sim. 235.)— TFoWo v. Waldo^ Sun. 261, 

TITHES. 

1. Under certain powers created by the statute 17 Cha. 2, c. 3, A., by his 
will, dated 1671, gave all the tithes of hay, com, grain, and all other 
tithes, great and small, of the parish of B., to H. F., his heurs and assigns, 
to the use of a preaching minister, to be nominated by H. F. and his heirs. 
In 1706 T. F., the descendant and hen* of H. F., conveyed the tithes, 
with other hereditaments, in trust for the payment of creditors, who filed 
a bill, and obtained a decree for sale, under which they were sold ; and in 
1716 conveyed to R. F. and J. H. (a trustee for R. F.), and their heh» 
and assigns, in truat as to the tithes of B., to the use of a preaching mi- 
nister, to be nominated by R. F. and* his hein. J. H. survived R. F., 
and became seised of the legal estate; and his desoandant and heir, in 
1826, conveyed the tithea of B., &c to T. L. F., the heir of T. F., upon 
the original trusts. Before thia oonveyanee, T. L. F., who then bad the 
equitable estate in the tithes of B., appointed £. the preaching minister of 
B. : Held, on a hill by T. L. F. and K for tithes, that the title derived 
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under the vill of A. and tlie decree, was good in equity, and the appoint- 
ment of £. valid.-~HoM«toorM v. Fairfax, 8 Bl. 882. 
2. A portioner entitled to tithe of hay, is not necessarily entitled to tithe of 
clover, tares, vetches, and grass, cut and carried away green. — Lewis v. 
Bridgman, C. & F. 738; Bl. 907. 

TRUST. 

The agent and solicitor of a trustee, before the winding up of a trust, paid 
the tnist money to his bankers, to the credit of his general account with 
them ; and informed the cestui que trust that the money was lying idle at 
his bankers. The cestui que trust took no notice of the information ; and, 
more than a month afterwards, the bankers failed : Held, that the agent 
and trustee were jointly liable for the loaa.'^Macdonnell v. Harding, Sim. 
178. 

WASTE. 

F. N., tenant for life, without impeachment of waste, except as to the 
^* timber growing in the park, avenues, demesnes, lands, and woods ad- 
joining to the capital messuage,*' cut timber in woods not precisely an- 
swering that description, but which were an ornament or shelter to the 
messuage: Held, that this was equitable waste. — Newdigate v. Newdi- 
gfl^e, C.&F. 801; BL 734. 

WILL. 

1. {Legacy Duty.) A testator, by his will, gave an annuity to his grandson, 
and directed his executors to pay the legacy duty on all the legacies and 
annuities given by his will. By a codicil he gave an annuity to bis 
grandson in lieu of the annuity given by his will : Held, that this annuity 
was to be paid free from legacy duty. — Earl of Shaftesbury v. Dvke of 
Marlborough, Sim. 237. 

2. A testatrix bequeathed her residuary estate to trustees, in trust to pay and 
divide the interest between her two nieces, equally, during their lives, 
and, after their deaths, to pay and divide the principal unto and amongst 
the lawful issue of her said nieces, or of such of them as should leave issue, 
equally, per stirpes and not per capita ; and, in default of such issue, to 
pay the interest to certain other persons, for their lives. One of the 
nieces died, having had seven children, five only of whom survived her: 
Held, that those five became entitled, on the mother's death, to her moiety 
of the residue.— Cro«« v. Cross, Sim. 201. 

3. T. P. bequeathed his personal estate to his wife for life, and after her 
death, to a trustee, in trust to pay the rents and profits of his personal es- 
tate, for and towards the support and maintenance of his six nephews and 
nieces ; and in case of the death of any of them, for the maintenance and 
support of the survivors. All the nephews and nieces survived both the 
testator and his widow. One of the nieces then died: Held, that the 
niece, by surviving both the testator and his widow, became absolutely 
entitled.-~C/ar^ v. Gould, Sim. 179. ' 

4. A testator bequeathed a sum of stock to A. and B., for their lives, and, 
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on their deaths, to iherr children then living who should attain 21, with a 
gift over to the survivor of A. and B., in case the children of either of 
them should die under 21. A. died, leaving a child who had attained 21. 
B. afterwards died, without having had a child: Held, that A.'s personal 
representatives were entitled to B.'s moiety of the stock. (Mackinnon v. 
Sewell, 5 Sim. 78 ; 2 M. & K. 202.)— Ji/on v. Brooks, Sim. 204. 

5. Lord V. bequeathed certain chattels to trustees, in trust for his wjfe for 
life, and after her decease for his son for life, and after the decease of the 
survivor of them, in trust for such person as should from time to time be 
Lord y. ; it being his will that the same should, after the decease of his 
wife, be held with the title, as far as the rules of law and of equity would 
permit. The testator left his wife and sou surviving him, and also two 
grandsons. After the death of the wife and son, the eldest grandson suc- 
ceeded to the title, and to the enjoyment of the chattels, and died, leaving 
an only son, who then succeeded to the title, and died an infant, and un- 
married, leaving the second grandson of the testator surviving him : Held, 
that the chattels vested absolutely in the eldest grandson, on succeeding to 
the i^Ae.^TolUmache v. Coventry, C. & F. 811. 

6. A testator directed his trustees to invest such a sum as would produce 40/. 
a year, and to pay the same to his daughter, and, after her death, to 
transfer the fund to his residuary 'legatees: and he gave 100/. to his 
daughter absolutely. By a codicil he revoked the sum of 1200/., given 
to his daughter for her life, and gave her 500/. in lieu thereof: Held, that 
as 40/. a year was the only sum given to the daughter for her life, it was 
revoked by the codicil.— JPi/cAer v. Hole, Sim. 208, 
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BANKRUPTCY. 



[Contaimng 4 Deacon k ChiHy, Part 4 ; and Detiicon, Part 3.} 

ACCOUNTS. 

The bankrupts Lad been in Che habit of making payments and receiving 
money for the petidoner, no account of which had been rendered by the 
bankrupt, but (he account was abstracted from his books after his bank- 
ruptcy. I£ did no£ appear, however, thftt for (he last six years he had 
made any payment to the petitioner, or had received any money for 
him, but that the only transaction daring that petiodf was a certain amraal 
payment mftd€f hf him for tbe petitioner ; Held, that snefa puffsnsttt was 
evidence of a running account,, and took the case wd of ^sCatafec^ 
limitiltiofts.— .Eap. Peachy, D. 551. 

ASSIGNEES. 

1. {Choice of,) Where the notice of the meeting for the choice of assignees 
was advertised in the Gazette only three day» before the meeting took place, 
and the creditors at a distance had no opportunity, from the shortness of 
the notice afforded them, of attending such meeting ; it seems that this 
was a sufficient ground for setting aside the choice of assignees.— Erp. 
Morris, D. 498. 

2. {Choice — Bankrufxt.) Upon a petition to remove assignees, on the ground 
of their having proved fictitious debts, and having fraudulently connived 
with the bankrupt to get elected to that office ; the Court will direct an 
inquiry into the truth of the allegations in the petition, if it has reason 
to suspect that the bankrupt in any way interfered in the choice, notwith- 
standing the more serious charges brought against the assignees are denied 
by them on oath, and only supported by the statement of the petitioner.— 
Exp, Molineux, D. 603. 

3. {Suit by,) It seems that the assignees are justified in commencing a suit 
in equity without having previously obtained the consent of the major 
part in value of the creditors present at a meeting duly convened for 
that purpose, provided they subsequently obtain the approbation of the 
creditors whose debts are of the requisite amount. — Exp, LUmUyn^ 
D. 474. 

4. {Removal,) Where one of several assignees is removed, the creditors are 
entitled to the option of electing another in his room, if they think fit.— 
Exp. Rolls, D. 618. 

And see Trustee, 3. 
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BANKRUPT. 

I. Where the bankrupt, who traded its a driq^ at CafiMrron, and had con- 
tracted debts with creditors in Lancashire, was dsseribed m the fiat, as « of 
Geufron, in the county of Camanron, draper, ^ealef and chapman," a 
place where he merely resided, and did not carry on the drapery business ; — 
the fiat was annulled, at the costs of the petitioning creditor. — ISap, 
Morris, 0. 498. 

COMMISSIONER.— See Fees, 

COSTS. 

I. {Taxation df^ Thtf petitioning' (Swdkof's costs, tip^ to the choice of 
ass%nees, had beefi taxed and paid tcf the solicitor two yean : Held, nerer* 
theless, that objec^onable items baring been stated on affidavit, an order 
might be made for re-taxation as against the solicitor of the petitioning 
creditor, without bringing the petitioning creditor himself before the 
Court.— Ejy# MmtrCy D# 57S, 

2* {Prajfing^ I«6a!ve to siirrAidar aftwr the 42nd day, where the bankrupt 
haa BOl hean guSfy of any mifleondHct, will be given with costs out of 
ilia estate^ tbau|^ patitiaB does not pvay coats.— Earp, SmUhf D. & C. 820. 

And sea TaosTBSy 3* 

EQUITABLE MORTGAGE. 

1. F. M. the bankrupt, deposited the lease of tt<ro honsea With tSie petitioner, 
te secarib^ eiM^ aceonpanled with as agreemeitt m writing ; and on the 
same ^ ha fi%aed another agrtement engaging to pa^ 85/. per anntmi, 
bang the ia^iravi^ rental of the ^Hrearisea^ the leases of which are depo- 
sited wMi file petitioiier, Hz* 45/., bemg (ha improved rental of a house in 
Ae oatiVqMtiofv (tf J. H. ; 20t bamg the anprored rental of the adjoining 
premises, let to J. H., as tenant at will; and 20/. being the improved 
rental of premises in the occupation of A. B.; the said 85/. to be collected 
by me, and paid over to the petitioner. The lease of the premises let to 
J. H., as ten^t at will, had not been, in fact, deposited with the petitioner, 
hut only ihe lease of the other premises in the occupation of J. H., and 
the lease to A. B. : Held^ that4t was clearly the intention of the bank-^ 
rupt to give the petitioner an interest in the premises specified in the 
agreement^ to all which the petitioner's lien extended. £rp. Edwards, 
Dea.611. 

2. The nswd order fiw a sale of an equitable mortgage was made, notwithstand- 
ing that there waa iko depoiit c^ deeds^ but a mere agreement. JExp, 

FEES. 

The fees payable under the Stat 1 & 2 W. 4, ft. 56, ss. 45, & 46, to the 
secretary of bankrupts, will not be dispensed with where a country fiat is 
annulled, because the Commissioners decline to act and a new fiat is pro- 
posed to be taken out in London. — Exp, Smith, D. & C. 810. 
^ h2 
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JURISDICTION. 

The Court of Review, it seems, has no jurisdiction except what the Lord 

Chancellor was accustomed to exercise upon petitition in bankruptcy.— 

Exp. BignMj Da. 515. 

MORTGAGE. 

The petitioners equitable mortgagees having discovered that the hankrapt 
had made other mortgages, and created other charges on the property, the 
priorities of which they disputed, prayed a sale, and that the proceeds 
might be applied towards the reduction of their debt ; and in case the other 
parties should come in and submit to the jurisdiction of the Court, then 
that the Court would settle the respective priorities of those parties and of 
the petitioners : Held, that the Court could make no order in the absence 
of those parties, nor until the interest of all were ascertained. — Erp, Big- 
nold, D. 515. 

PROOF. 

Where a creditor, having reason to suppose that the goods which he had sold 
to one of two partners were purchased on the partnership account, prored 
against the joint-estate, and did not discover, till seven months afterwards, 
that they were bought on the separate account of one of the partners : 
Held, that he might transfer his proof from the joint to the separate estate. 
— J2ap. Viningj D. 555. 

REPUTED OWNERSHIP. 

1. A bankrupt whose wife, previous to his marriage, was entitled to some 
shares in a Gas Company, which were standing in her name, deposited the 
certificates with a banking company, for the security of advances, but no 
notice was given to the Gas Company until after the act of bankruptcy : 
Held, that the Banking Company could not claim the shares.— ilr/). 
Spencer, D. 468. 

2. A., B., and C. dissolve partnership, by A. retiring, and assigning his share 
in the partnership property to B. and C, who continue to carry on the 
business. B. and C. covenant to pay a certain sum to A. by instalments; 
and it was provided, that if any instalment should be in arrear for sixty 
days, A. might enter and take possession of all the partnership property; 
and that from and after such entry, the assignment of A.'s share should be 
void ; and B. and C. further covenanted, that immediately after such entry, 
'' or in lieu of such entry, so soon as such right of entry should arise," 
they would re-assign aU the property to A. B. afterwards retires and as- 

* signs his share to C, who subsequently becomes bankrupt ; and the instal- 
ments fall into arrear; soipe of them, however, continue to be paid to A* 
by C.'s assignees; and the assignees also receive some of the debts owing 
to the original firm of A., B., and C. : Held, that these debts were not to 
be considered as in the order and disposition of C, with the assent of A., 
and that the assignees were accountable to A. for their receipts.— Er/?. 
Pemberton, D. 421. 
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RE- SALE BY PURCHASER. 

Where a purchaser of the bankrupt's estate re-sells it, before a conveyance is . 
executed to him by the assignees, the Court will, at his instance, order the 
assignees to convey flie estate directly to the sub-purchaser, if no imputa- 
tion is thrown on the fairness of the first sale ; notwithstanding the estate 
has been re-sold at a profit. — Exp, Anderdon, D. 585. 

SECURITY. 

Where a creditor, who had proved a bond debt, had subsequently lost the 
bond, the Court made an order that he might receive the dividends on his 
debts without producing the bond, upon affidavit of the facts, and indem- 
nifying the assignees.— £r^. Robins^ D. 587. 

SET-OFF. 

P. & Co. having borrowed money from the Bank of Bengal, deposited com- 
pany's paper by way of collateral security, accompanied with an agree- 
ment in writing, authorizing the bank, in default of re-payment, " to sell 
the company's paper for the reimbursement of the bank, rendering to 
P. & Co. any surplus." Before default was made, P. & Co. were declared 
insolvents, under the Indian Insolvent Act, 9 G. 4, c. 73 ; by the 36th 
section of which it was declared, that where there had been mutual credit 
given by the insolvents and any other person, one debt or demand might 
be set-off against the other; and that all such debts, as might be proved 
under a commission of bankruptcy in England, might be proved in the 
same manner under the Indian Insolvent Act. At the time of the adju- 
dication of insolvency the bank were also holders of two promissory notes 
of P. & Co., which they had discounted for them before the transaction of 
the loan, and the agreement as to the deposit of the company's paper. 
The time for the re-payment of the loan having expired, the bank sold the 
company's paper ; the proceeds of which, after satisfying the principal and 
interest due on the loan, produced a considerable surplus. In an action 
by the assignees of P. & Co. against the bank, to recover the amount of 
this surplus : Held, that the bank could not set off the amount of the two 
promissory notes, and that the case did not come within the clause of 
mutual credit in the act. — Young v. The Bank of Bengal, Dea. 622. 

TRUSTEE. 

1. (^Charging with interest.) A trustee, under a deed of trust, who pr^ed 
by a former petition to annul the fiat, and &iled, but consented to have 
the account against him taken on that petition by reference, was ordered 
to pay the costs of that petition, and to pay the balance in his hands^ 
under the trust deed, to the assignees, with interest at 41, per cent., frohi 
the date of the order of reference, although there was no evidence of 
interest having been made of the costs of reference to be paid out of the 
estate.— Exp. Harding, D. & C. 793. 

2. {Assignee,) The trustees, under a deed of trust for the benefit ofcreditots* 
issued a fiat against the debtor, and thereby prevented creditors dissenting 
from the trust deed from issuing an adverse fiat. The trustees continued 
to manage the property under the trust deed, but prosecuted the fiat no 
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further tliaii to get themselves appointed aaoigiiefis. Upoj» ji petition of 
the advene crediton to amuil the fiat m^ issn^ a Bew eae : HeM^ that 
the tnistoes, heing the peisoiw to aeoouBt, fswM not poas&ly be inaj^ees, 
and muat he xeQM>y«d.-^£dp. MetiM, D. k C. 725. 
3. {Bat^crupi — CeUs,) Where a ces^iij ^tie rrui^ i^j^es to ^ rauovd of a 
bankrupt trustee, who k served with the pedtion, he «s efltidei to the 
costs of his appearance. — Exp, Whitley, D. 478. 

VENDOR. 

The bankrupt had bought some freehold property l>y attcti<m, and had paid a 
deposit of 20/. percent, on th^ amount of the pon^iase-moBey; but^re 
being some dispute about ^e title, the purchase was not con^eied before 
the bankruptcy. Upon a petition by the vendor, that the assignee mi|^ 
be ordered to deliver up the agreement, and ibat the v^dor might retaki 
the deposit-money, a special order way mw^, giving the assignee a fort- 
night to elect whether he would iul^ or abandon the ag^eeement^ without 
prejudice to his right to a retungi fff the dep98it<4Da<iflaey**^£^* Bridger, 
D. 581. 
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PRISONERS' COUNSEL— PRACTICE. 

MEMORANDUM. 

At a meeting of twelve of the Judgea, for the putpose of choosing the 
spring eirctdts of 1837, (Littledale, J., Bosanquet^ J., and CoLEaiDOE, J., 
being ahsent from indisposition), a diacussion took place as to some points 
which were thought likely to occur at the assizes, in consequence of the 
recent act for allowing prisoners, indicted for felony, to make full defence by 
counsel ; and the following seemed to be the course of practice which the 
judges present thought it would be most advisable to adopt : — 

1. That where a witness for the crown has made a deposition before a 
magistrate, he cannot, upon his cross-examination by the prisoner's coimsel, 
be asked whether he did or did not, in his deposition, make such or such a 
statement, until the deposition itself has been read, in order to manifest 
whether such statement is or is not contained therein ; and ttuX such d»g^ 
tion must be read as part of the evidence of the cross-examining counsel. 

2. That, afler such deposition has been read, the prisoner's counsel may 
proceed in his cross-examination of the witness as to any supposed contra- 
diction or variance between the testimony of the witness in Court and bis 
former deposition ; after which the counsel for the prosecution may re-exa- 
mine the witness, and, after the prisoner's counsel has addressed tiie jury, 
wiD be entitled to the reply. And in case the counsel for the prisoner 
comments upon any supposed variance or contradiction, without having 
read the deposition, the Court may direct it to be read, and the counsel for 
the prosecution will be entitled to the reply upon it. 

3. That the witness cannot, in cross-examination, be compelled to answer, 
whether he did or did not make such or such a statement before the magistzatei 
until after his deposition has been read, and it appears that it contains no 
mention of such statement In that event the counsel for the prisoner may 
proceed with his cross-examination ; and if the witness admits such state- 
ment to have been made, he may comment upon such omission, or upon the 
effect of it upon the other part of his testimony ; or if the witness dsniet 
that he made such statement, the counsel for the prisoner may then, if such 
statement be material to the matter in issue, call witnesses to prove that he 
made such statement. But in either event, the reading of fihe deposition is 
the prisoner's evidence, and the counsel for the prosecution will be entitled to 
reply. 

4. If the only evidence called, on the part of the prisoner, is evidence to 
character, although the counsel for the prosecution is entitled to the reply, it 
will be a matter for his discretion whether he will use it or not. tllases may 
occur in which it may be fit and proper so to do. 

5. In cases of public prosecutions for felony, instituted by the Crown, 
the law officers of the Crown, and those who represent them, are, in strict- 
ness, entitled to the reply, although no evidence is produced on the part of 
the prisoner. 
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EVENTS OF THE QUARTER. 



The following Billg, or Notices of Bills, are now before Parliament :— To 
empower the Lord Chancellor and the Judges to make orders relating to the 
custody of infant children of tender age, in cases where the parents are living 
apart, upon the' application of either of such parents, or on the return to writs 
of habeas corpus issued at the instance of the father, Mr. Serjeant Talfourd ;— 
To amend the Law of Copyright, Mr. Seijeant Talfourd ;— To establish Local 
Courts, Mr. Roebuck;— To amend the Law of Costs and the General Issue^ 
Sir F. Pollock ;— To abolish Grand Juries, Mr. Prime ; — To amend the Law 
relating to Mortgages on Ships and Vessels, Mr. G. F. Young; — To regulate 
the Power of Judges to commit for Contempt, Mr. Lechmere Charlton; — 
To extend the Uidformity of Process Act, Mr. Elphinstone ;— To amend the 
Law of controverted Elections, Mr. C. BuUer ; — To regulate the Keeping of the 
Records, Mr. C. Buller ;— To amend the Law of Libel, Mr. O'Connell ;— To re- 
gulate Admission to Inns of Court and Calls to the Bar, Mr. D. W. Harvey ; — To 
amend the law of Wills, The Attorney-General ; — To amend the Acts regulating 
Attorneys and Solicitors, Mr. Tooke ; — For the better regulation of the Offices of 
Sheriff, Under-Sheriff, &c., Mr. Tooke; — To amend the Jurisdiction of the 
Recorders' Courts, Mr. Stuart Wortley ; — For the better Registration of Voters, 
The Attorney-General; — For the regulation of Prisons, Mr. Fox Maule;— For 
facilitating the Recovery of Possession of Premises after determination of Tenancy, 
Mr. Aglionby ;— To abolish Imprisonment for Debt, and alter the Law of Debtor 
and Creditor, The Attorney-General ; — To regulate the Offices in the Common 
Law Courts, Mr. Serjeant Goulburn ; — To authorize Courts of Quarter Sessions 
to reserve points of Law in Criminal Cases, &c.. Sir £. Wilmot ; besides several 
Bills for the amendment of the Criminal Law, and various other comparatively 
unimportant measures directly or indirectly affecting the administration t>f the Law 

One of the most important and least understood of these proposed alterations is 
that which staads first upon our- list, Mr. Serjeant Talfourd's motion to amend the 
Law relating to the custody of Children of tender age. The law at present stands 
thus: 

The father has a right over his child from the hour of its birth, and may, if he so 
pleases, enter by force or stratagem the house where his wife shall have taken re- 
fuge, seize the infant at her very breast, and deliver it over to the care and nurture 
of strangers. 

He may forsake his wife for a mistress, and avow his intentions of persisting to 
keep that mistress, and yet may by law claim from his wife her infant female chil- 
dren ; and should she resist his claim, she is subject to imprisonment for contempt 
of Court* 

The child may be diseased and dying, and it may be proved that this was the sole 
reason for the mother endeavouring to retain possession of it, but the Court of Law 
will take it from the custody of the mother, and deliver it over to any stranger the 
father may choose to appoint. 

1x2 
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He may deny all access to the children ; remove them from place to place, with 
a view to prevent the mother from even obtaining intelligence of their welfare; give 
them into the care of utter strangers, and forbid those strangers to afford any clue 
to the place of abode of the children, and the Courts of Law cannot even make an 
order that the mother shall have access to her children, or see them. 

The cases are subjoined.*— In De Manneville*s case, the defendant, a needy 
French emigrant who had married an English woman possessed of property to the 
amount of £700 a year, after trying various other modes of persecution to compel 
her to make a will in his favour, forcibly deprived her of her chUd, then at the 
breast In Mrs. Greenhiirs case, the husband was living in avowed adultery with 
a mistress, from whom he positively refused to separate. In Mrs. M'Clellan's case, 
the child, a little girl, was in a very delicate state of health, and it was alleged in 
justification of the mother*s eagerness, that two of her children had died of the same 
complaint ; yet we find Mr. Justice Patteson (a judge as remarkable for humanity 
as for profound learning and sound judgment) deciding, " I feel myself bound to 

say that the child must be delivered up to Miss , whom the father has named. 

It might be better, as the child is in a delicate state of health, that it should be with 
the mother, but we cannot make an order on that point." 

This is a state of things which it is quite impossible to justify, and the vexy least 
that can be done, now that public attention has been attracted to it, is to invest the 
Judges with the fullest discretionary powers of interference. At present, their 
uniform conclusion is — " We admit, we deplore the hardship, the injustice, the 
misery, but we have no power to administer relief." Strong grounds, however, 
might be urged by the accomplished and eloquent proposer of the amending 
Bill for going still further — for giving the primd facie right to the custody of 
children of tender age to the mother ; and the inconvenience of a subsequent 
change of custody strikes us to be tLe only argument of force against estab- 
lishing by positive enactment that which the laws of nature have undeniably 
ordained. What is the fostering care of the most affectionate father compared with 
the intense, passionate, all-engrossiog devotion of a mother to her child ? Or how 
could or when will a man minister to all those nameless vrants of infancy which 
woman's love instinctively anticipates ? 

The Bills for the amendment of the Criminal Law, proposed by the Commis- 
sioners, have been already laid before the public by the newspapers. The 
chief grounds on which these alterations are recommended are stated in the 
last Criminal Law Report', reviewed in a former Number. The correspond* 
ence between Lord John Russell and these gentlemen, is principally remarkable 
for the tenacity with which they cling to their former proposal of a digest ; for the 
composition of which, allowing it to be required, they have shown themaelvei 
radically unfit. 

The Local Court Bill may be regarded as defunct, the member who has taken 
charge of it being the member of all others the most calculated to exasperate 
opponents and render lukewarm the advocates^of the scheme. But it seems not 
improbable that the jurisdiction of the Under-Sheriffs* Court, (now limited to 201.) 
may be enlarged. 

fo prevent bills relating to Small Debts* Court from being shuffled through the 

» The King v. De Manneville, 5 East, 221 ; Skinner v. Skinner, 9 Moore, 278; 
M'Clellan's case, 1 Dowl. P. C. 81 ; Ball v. Ball, 2 Sim. 35 ; The King v. Green- 
hill, 6 Nev. & Man. 244. ^ 

* 16 Law Mag. 368. 
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House, Mr. C. Buller has given notice of a motion to the effect, that no bill affect- 
ing the administration of justice shall be regarded as a private bill. 

It is believed that nothing will be done, though somethmg may be attempted, 
during the present session in the matter of Chancery Reform. A demonstration 
was made by Mr. Pemberton, in the shape of a call for returns, but the intention, 
if ever entertained, of founding any specific measure or motion upon them, has 
been dropped. The Lord Chancellor continues to give general satisfaction in his 
court. 

•Mr. Pemberton has given notice of a motion for the repeal of Attorney's Certifi- 
cates — a measure of doubtful utility. 

It is understood that the Select Committee appointed to report on the privileges 
of the House of Commons, as affected by Lord Denman*s decision in Hansard's 
case, are unanimously of opinion that the Chief Justice was wrong, whilst the weight 
of living judicial authority is with his Lordship. We shall discuss the question on 
the appearance of the Report, ' 

The Bill drawn by Mr. Tyrrell, for the amendment of the Law of Wills, has 
passed the House of Lords, where, we hear, Lord Brougham has exercised a most 
mischievous ingenuity in damaging it; no one in his present dubious state of poli- 
tical feeling caring to quarrel with him about such a matter, for fear of converting 
him into an enemy. During its slow progress through the House of Lords, the Bill 
had been considerably improved. At Lord Brougham's suggestion it has been 
restored to its original state, for no other purpose, that we can discover, than that 
of enabling him to state that nothing had been done. 

We understand that the present intention of the Ministry is to make the Master 
of the Rolls the nominal g^ardian-in-chief of the Records, and give the actual care 
and direction to a deputy appointed by the Government. 

Mr. Justice Gaselee has retired from the bench, and Mr, (now Mr. Justice) 
Coltman, who is understood to have received a promise of a judgeship from Lord 
Brougham at the commencement oi his chancellorship, has been appointed in his 



The following gentlemen have received silk gowns : — Messrs. F. N. Rogers, Bi^s 
Andrews, G. Chilton, Jun., J. Evans, R. B. Crowder, J. Jervis, F. Whitmarsh, 
and C. P. Cooper. Since the fashion has now become established of conferring 
this kind of honour with reference to other considerations than extent of practice, 
we should be glad to know why Mr. Barnewall's name is omitted in the list. 
We state the general opinion of the common law bar when we say, that the high 
respectability of his character, and the benefits he has conferred on the profession 
by his reports, give him a much better claim than most of those who have been 
included in the recent batches. 

The deaths it is our duty to record those of Sir James Burroughs^ and Mr. 
Jekyll. We inserted a memoir of Sir James Burroughs, on his retirement from the 
bench ', and we propose shortly to give a memoir of Mr. Jekylh The promised 
biographical notice of Mr. Fonblanque is unavoidably postponed. 

* 3 Law. Mag. 299* 
April 21th, 1837. 
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A Practical Treatise on I lie Law of Qbaritiet. B^ W. R. A. Bojie, Esq. of 
Liocoln't Inn, Barrister at Iaw, in rojal 8vo« price ll. 4i. boards. 

A CSomplete Dictionary of the Law and Praetice of Elections of Members of 
Parlianeiit, and of Election Petitions and Committees for England, Scotland, aud 
Ireland, compiled ftom Ut^Journals, Reports, Treatises, Minutes, and Statates, 
from the EarliesI Period to the Present Time. By John David Chambers, M.A. 
of the Inner Temple, Barrister at Law, in 8vo« price li. St, boards. 

The New Indosore Act, 6h7 Will. 4^ c. 115, witli Notes. By H. W. Wool- 
rych, Esq. of the Inner Temple, Barrister at Law, in ISmo. price 3s. boards. 

The Country Solicitor's Practice in the High Court of Chancery, &c. &c. By 
John Gray, in ISmo. price lOs. boards. 

The Law and Practice iii Bankruptcy, as altered by the New Statutes, Orders, 
and Decisions. By B. Montagu and S. Ayrtoii, Esqrs. Barristers, in 2 volumes, 
ISnid. price 1/. 10s. boards. 

A Selection of Leading Cases on Various Branches of the Law, with Notes* 
By John WiUiams Smith, Esq. of the Inner Temple, Barrister at Law, in roysl 
8vo. price iLU, boards. 

An Ezposttipn of the Law of Pariiament, as it relates to the Power and Privi- 
leges of the Comawns' House ; to which are added, the Proceedings on the Princtpsl 
Questions of Privilege which have arisen in Parliament, and those Cases involving 
the Juriidictioo of the House, &c. which were Argued and Determined in the 
Courts of Westminster Hall. By S. A. Ferral, Esq. Barrister at Law, m Svo. 
price 12s« boards. 

Woodfall's Practical Treatise on the Law of Landlord and Tenant, with a full 
Collection of Precedents and Fornis of Procedure. The Third Edition. By S. 
B» Harrison, Esq. Barrister, in royal 8vo. price 12i lUi 6d, boards. 

Tables, showing at One View, ihe Value, in Qorn Rent, of the Rent-Charge 
payable in lieu of Tithe, &c. &c. By W. P. Simpson, Esq. of the Inner Temple, 
Barrister* Second Edition, in 1 2mo. price 4t* 6d, boards^ 
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An Introduction to Conveyancing, and the New Statutes concerning Real Pro- 
perty ; with Precedents and Practicai Notes. By William Hayes, Esq. of the 
Middle Temple, Barrister at Law. Third Edition, in 8vo. price 11. Is, boards. 

An Introduction to the Practice of Conveyancing, with Forms of Assurances* 
By T. Martin, Esq. of Lincoln's Inn, Barrister at Law. Vol. I. Part I. in royal 
8vo. price 13s. boards. 

A Treatise on the Practice of the High Court of Chancery, with some Practical 
Observations on the Pleadings in that Court. By Edmund Robert Daniell, F.R.S. 
Barrister at Law. In Two Volumes* Vol. I. price U* 10s. boards. 

The Principles of the Law of Real Property ; preserving so much of the Text 
of Blackstone relating to this Subject as remains Law at the present day, and 
adding all the Alterations since it was written. By James Stewart, Esq. of Lincoln's 
lun, Barrister at Law, in 8vo. price 135. boards. 
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